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Executive Summary

Corruption undermines democratic accountabil -
ity, discourages good governance and worsens
poverty. In poorer countries, corruption has a
particularly devastating and immediate impact:
it divertspublic expenditureaway from areassuch
as health and education to moreimmediately lu-
crative ones such as construction and defence.

The international community isincreasingly
demanding that poor countries eradicate corrup-
tionwithin their countriesif they want to receive
aid. Yet, despite a mgjor international conven-
tion on combating bribery signed by 34 largely
industrialised countriesin 1997, largeand mainly
Western companies continue to bribe their way
into government contracts around the world.
Western governments are not doing enough to
tacklethiskind of corruption effectively.

Export Credit Agencies (ECAS) play anim-
portant role in exacerbating corruption. ECAs
use taxpayers’ money to support companies do-
ing business abroad and are now the largest
sourceof publicfinancefor private sector projects
worldwideAsthisstudy reveals, such taxpayers
money is often underwriting corruption by sup-
porting projectsthat involve bribery, corruption
and embezzlement. And it isthe people of South-
ern countries—the peoplewho can least afford it
— who are ultimately picking up the tab in the
form of increased debts and overpriced, poorly
planned projects.

Focusing on Britain's Export Credits Guar-
antee Department (ECGD), thisstudy isthefirst
ever in-depth investigation of an ECA’s record
on corruption. Its assessment of nine specific
ECGD-backed projectsreveasan array of insti-
tutional practiceswithin the Department that have
allowed corruption to go unchecked. These in-
cludethe ECGD’s:

* Persistent failure to take account of corrup-
tion allegationswhen deciding whether to back
projects,

* Reluctance to investigate corruption allega
tions and its woefully inadequate investiga-
tory procedures,

* Unwillingnessto passon allegationsto the ap-
propriate external investigatory authorities;

* Disregard for international concerns about
corruption in countries in which it supports
projects,

* Inadequate vetting of UK companies with
poor track records of corporate governance;

* Own lack of openness and accountability re-
garding projects that it backs.

This study examines recent reforms within the
ECGD relating to corruption and finds that its
new procedures, whileanimportant step forward,
fall short of international best practice, and of
what is required to combat corruption more ef-
fectively. The study looks at one project backed
by the ECGD since it brought in its new proce-
dures, which reveal s ongoing weaknessesin the
ECGD’s approach to corruption. It finds that:

* The ECGD needs to be doing more to foster
compliance with the UK legislation that im-
plements the OECD Convention on Combat-
ing Bribery and makesbribery abroadillegadl;

* The ECGD has yet to meet al the require-
ments for Export Credit Agencies under the
OECD Action Statement on Bribery and Of-
ficially Supported Export Credits: in particu-
lar, it hasyet to make companies applying for
support aware of the legal consequences of
bribery and to take sufficient evidence of cor-
ruption as areason for withholding support;

* Despitereceiving seven alegationsof corrup-
tion in as many years, the ECGD has only
referred two alegations to the UK’s investi-
gatory authorities, one of themwithinthelast
few months, although it states that it makes
referrals as a matter of routine procedure;

* The contract the ECGD signs with compa
niesrequiresthe ECGD to givefivedays no-
tice before entering the premises of the com-
pany for inspection and audit and to hold in
confidence any information that it obtains, thus
rendering its investigatory procedures inad-
equate;

* The ECGD’s new warranty procedure,
whereby companies state that they have not

Corruption and the UK’s Export Credits Guarantee Department



engaged in bribery, risks being unenforceable
because of the ECGD’s lack of investigatory
powers,

* The ECGD continues to give backing to
projectsin countriesthat have severe corrup-
tion problems, and in severa instances has
given backing even though the buyer institu-
tion in the host country has been recognised
as among the most corrupt government de-
partment or state company in that country;
and

* The ECGD 4till has someway to go in being
open and transparent enough to be truly pub-
licly accountable.

Action isrequired if the UK isto live up to its
international commitmentsto combat bribery and
corruption. The Corner House strongly recom-
mends that:

* TheECGD stipulatesthat in order to beeligi-
blefor cover companies must be ableto show
that they have a properly enforced and com-
prehensive code of conduct bringing theminto
compliance with the UK legislation that im-
plementsthe OECD Convention on Combat-

ing Bribery;

* The ECGD rewords its warranty to make
companies aware of the legal consequences
of bribery in international business transac-
tions,

* TheECGD serioudy rethinksitsinvestigatory
procedures, preferably through an independ-
ent review. In particular, it needs to rewrite
the contract it signswith companiesto giveit
greater powers of investigation and to make
aformal commitment to refer al cases of al-
leged corruption to the Serious Fraud Office
or appropriate police force;”

* As this report was going to press, the ECGD stated that it has
now “signed amemorandum of understanding with relevant agen-
ciesobliging usto report any allegation of bribery and corruption
tothe National Criminal Investigation Service (NCIS).” Seethis
report, Appendices, “ECGD Response to Turning A Blind Eye”,
p.78.

The ECGD actsimmediately to bringitself into
linewith international best practice by debar-
ring from further ECGD cover or insurance
any company found guilty of fraud or corrup-
tion for aperiod of at |east three years,

The ECGD introduces arequirement that the
contracts it supports are awarded through
transparent, fair and competitive tender proc-
esses, and that it publishes post-issue moni-
toring reports on projectswith significant cost
over-runs,

The ECGD introduces a requirement that
buyer institutions in countries where it sup-
ports projects meet certain benchmarks on
institutional integrity, including their ability to
account for resources, their commitment to
trangparency, public disclosure and public par-
ticipation, and their commitment to transpar-
ent public procurement processes;

The ECGD extends its due diligence to en-
surethat advicefrom donor agenciesand civil
society is sought regarding the appropriate-
ness of projects beforeit gives cover;

The ECGD introduces a system of staff in-
centives that rewards underwriters for pro-
viding cover to projects that meet enhanced
duediligence standardsfor combating corrup-
tion, and penalise those who consistently fail
to meet these standards,

The ECGD enhancesitsown transparency and
accountability by making it a condition of
cover (rather than an option which compa-
nies can reject) that the ECGD publishesfull
details about projectsit supports; includesin
itsannual report alist of all projects covered
under itsinsurance businessand Overseas|n-
vestment Insurance scheme; and includesin
itsannual report a detailed breakdown of the
corruption alegationsit hasreceived, investi-
gated and passed to the Serious Fraud Office.
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Introduction

“Politiciansand public officialsfrom theworld’sleading industrial
countriesareignoringtherot in their own backyardsand the crimi-
nal bribe-paying activitiesof multinational firmsheadquartered in

their countries. Peter Eigen

Chairman of Transparency International
May 2002t

orruption — broadly defined as “the abuse of public or private
officefor personal gain”2—takesmany different forms, fromthe

routine cases of bribery or petty abuse that are said to “grease
thewheels’ to the amassing of spectacular personal wealth through em-
bezzlement or other dishonest means. The international community is
adamant that corruption must be stopped. Yet thereisadeep hypocrisy
in its approach to doing so. At the heart of this hypocrisy are the tax-
payer-funded export credit agencies of industrialised countries.

Theinternational community isdemanding that the governmentsof poorer
countries eradicate corruption within their countriesif they want to be
considered eligibleto receive Western aid.? Yet, despiteamajor interna-
tional convention on combating bribery signed by 34 countriesin 1997
and in effect from February 1999, large, mainly Western, companies
continueto bribetheir way into getting governments contractsin poorer
countries.

Many of these companiesare supportedin variousways by export credit
agencies. These are government departments, found in most Western
countries, which use taxpayers' money to insure domestic companies
doing business abroad agai nst risks such asthe company not being paid
or thewhol e project collapsing. The price of Western companies’ brib-
ery is, however, ultimately paid for by not by Western governments but
by the peopl e of the Southern countriesin which the companies operate.
They pay for it in the form of increased debts incurred for overpriced
and poorly planned projectsthat often providelittle benefit to people or
country.

The UK’s export credit agency, the Export Credits Guarantee Depart-
ment, isnot an exceptiontothisrule. It hasalong history of institutional
failure in addressing corruption. Since 2000, it has announced various
measures to address bribery and corruption. Yet these measures arein-
adequate and it remainsto be seen whether they will make a substantial
difference.

Section One of this report outlines the ongoing problem of bribery and
corruptionininternational business, therole of export credit agenciesin
perpetuating this corruption, and its cost to poorer countries. Section
Two looks more specifically at the history of the UK’s Export Credits
Guarantee Department (ECGD) in backing projects or companies that
haveinvolved corruption. It detailsnine specific case studies, and analyses
what this history reveals about theinstitutional culture operating within
the ECGD. Section Three examines the ECGD’s new anti-corruption
measures and shows that they fall short of what is required to combat
corruption in the projects that the ECGD backs. It makes a series of
detailed policy recommendations asto how the ECGD could and should
sharpen up its act in tackling corruption.

Corruption and the UK’s Export Credits Guarantee Department

1. Transparency International, Press Release,

“Bribe Payers Index 2002", 14/5/02

2. Asian Development Bank, Anti-Corruption

Policy: Description and Answers to Fre-
quently Asked Questions, Manila, Philip-
pines, 1999, p.5.

. TheUShasintroduced a“Millennium Chal-

lengeAccount”, for instance, whichwill give
aid only to countriesthat provethat they are
fighting corruption and introducing market-
friendly policies (The East African, 2/12/
02, “Corruption: East Africa to be denied
new USaid"). The UK government hasalso
announced a new source of funding for de-
velopment, the International Finance Facil-
ity, which will be accompanied by “tough
conditionality —[insisting] on corruption-free
regimesthat pursue stable, equitableand sus-
tainableeconomic growth” (Gordon Brown,
“An assault on poverty is vital too”, The
Guardian, 13/2/03, p.22).




Section One
Bribery — Business As Usual

10.

11.
12

The Economist, “The Short Arm of the
Law”, 28/2/02. Asthe only government that
had legislation actively prohibiting bribery
of foreign public officials until the OECD
anti-bribery Convention, the US government
has monitored bribery ininternational con-
tractson aregular basisfor many years, not
least to assesshow much businessit loses as
aresult of itslegislation. It produces an an-
nual report, Battling International Bribery,
which monitorsother countries’ compliance
with the OECD Convention and includes a
classified annex listing foreign companies
about which theUSgovernment hasreceived
credibleinformation that they have engaged
inbribery.

Control Risks Group, Facing Up To Cor-
ruption — Survey Results 2002, p.5.

US Government, “Third Annual Report to
Congress: Implementation of the OECD
Anti-bribery Convention”, 29/6/01,
www.usi nfo.state.gov/topical /econ/group8/
summit01/wwwh01062905.html.

The OECD Convention on Combating
Bribery of Foreign Public Officialsin Inter-
national Business Transactions was signed
by al 30 OECD countries as well as four
non-OECD countries (Argentina, Brazil,
Bulgariaand Chile) in 1997 and cameinto
effect in February 1999 after six of the ma-
jor OECD countriesratifiedit. The Conven-
tion now has 35 signatory countries(Slovenia
signed in late 2001), of which 34 haverati-
fiedit.

The Organisation for Cooperation and De-
velopment (OECD) comprises 30 of the
world'srichest countries, including EU coun-
tries, the US, Japan, Australia, New Zealand,
Mexico, the Czech Republic, Hungary, Po-
land and Korea. Based in Paris, with an an-
nual budget of $200 million, the OECD calls
itself a“club of like-minded countries’ that
believein market economicsand pluralistic
democracy. It provides aforum for discus-
sion on economic and socia policy issues
for governments, as well as producing re-
search, policy papers, andinternational trea-
ties and agreements. See http://
www.oecd.org/about/general.

Joel Hellman, Geraint Jones and Daniel
Kaufmann, “ AreForeign Investorsand Mul-
tinationals Engaging in Corrupt Practicesin
Transition Economies?’ Transition, May-
June-July 2000, pp.5-6.

Transparency International, Press Release,
“Bribe Payers Index 2002", 14/5/02
Thetop emerging market countriesare Bra-
zil, China, India, Indonesia, Mexico, Poland,
South Africa, South Korea, Taiwan and Tur-
key.

Financial Times, 17/10/02, Letter to the
Editor from Dr Peter Eigen, Transparency
International Chairman, “ Anti-bribery con-
vention needs support”.

33% did not respond at al.

. Friends Ivory and Sime, “Governance of

Bribery and Corruption: A survey of current
practice”, February 2002, http://
www.friendsis.com/uploadFiles/
Area%200f%20Engagement%20-
%20Bribery%20%20Corruption%20%
20Report%20Feb%2002.pdf.

etween 1994 and 2001, the US government received reports of

400 international contracts worth $200 billion signed between

governmentsand bus nessesworldwidethat purportedly involved
bribery.* Between May 2001 and April 2002 alone, the US government
learned of 60 contracts worth a total of $35 billion that had been af -
fected by bribery.> Some 70% of the allegationsthat the US government
received in 2000-2001 involved companiesfrom countriesthat had signed
up to the OECD’s 1997 anti-bribery Convention.® World Bank research
showsthat one-third (35%) of foreign companies operating in the coun-
tries of the former Soviet Union pay kickbacks, of which USand Euro-
pean companies are among the worst offenders. The Bank concludes
that its research does “ not support the notion that transnational bribery
laws . . . have led to higher standards of probity in overseas public
procurement” .’

Although the OECD anti-bribery Convention has now existed for six
yearsand been operational for four, it seemsto have had littleimpact on
company behaviour. The annual Bribe-Payers Index for the year 2002
collated by Trangparency International (T1), aninternational NGO work-
ing against corruption, showsthat only 35% of the 835 business experts
they interviewed had compliance programmesin their companies, while
42% of thoseinterviewed had not even heard about the Convention.2 Tl
found that only onein five (19%) senior managersof foreign firmsbased
in emerging market countries,® where the available evidence suggests
that bribery ismost likely to take place, were aware of the Convention.*®
A 2002 survey of business practice by EU firms, including UK ones,
carried out by the UK investment company Friendslvory and Sime (FIS),
found that while 87% of companies responding to their survey* did
have internal codes of conduct governing bribery and corruption, less
than 25% had proper enforcement mechanismswithin the company that
would make such codes effective.’? Some of the codes ruled out receiv-
ing bribes but not giving them, or allowed “local customs” to take prec-
edence over the company’ santi-corruption rules.

John Bray, an anti-corruption expert at Control Risks Group (a UK-
based businessrisk consultancy speciaising in providing companiesand
governments with political and commercial risk analysis and business
intelligence) notes that “experience shows that [anti-corruption] codes
will havelittleimpact unlessthey are actively supported by top manage-
ment.”*3 But even this, he says, is not enough. As long as promation
within companies depends on winning business rather than observing
company “rules’, staff will remain under considerable pressureto bring
in business to the company and to win contracts — at whatever cost.

On paper, the OECD anti-bribery Convention would seem to set out
sufficient rulesto combat Western companies engaging in corruption by
paying bribes. The Convention requires each signatory country to enact
national legislation making it acrimina offenceto bribeaforeign public
official.** So why has it had so little impact? Severa answers suggest
themselves. Onereason isthat, with the exception of the United States,
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no company in any OECD country has been prosecuted for or convicted
of bribery since the Convention came into effect. As John Githongo of
Transparency International Kenya puts it: “Until people are brought
before the courts, the OECD Convention will not make a differenceto
the devel oping world” .25

Bribery is notorioudy difficult and potentially expensive to prove.® It
often depends on a dissatisfied party to the bribe turning whistleblower
for any information to come out in thefirst place. Or it requires exten-
sive forensic auditing and investigations in various places, including
offshore tax havens, to come up with sufficient evidencefor a prosecu-
tion. Companies meanwhile almost always hide behind the defence that
the bribe was either alegitimate commission or that they had no know!-
edge of the bribein casesin which the bribe was made through an agent
or subsidiary. Western governments are often reluctant for investiga-
tionsinto bribery to go ahead for fear of upsetting trade or diplomatic
relations with the country in which aforeign official isalleged to have
taken abribe. And law enforcement agencies still tend to have the atti-
tude that bribe-giving companies are simply the victims of greedy for-
eigners who demand bribes — or that bribery is just the way of doing
business abroad.'’

The complexity of corruption cases meansthat, if Western governments
are serious about tackling bribery carried out by their companies, they
have to devote sufficient resources to their law enforcement agencies
and makeit apriority for these agenciesto pursue alegations of bribery.
Recent initiatives to combat money-laundering, such as strengthened
national legislation, in order to counter terrorism should theoretically
provide governmentsand law enforcement agencieswith far greater ac-
cess to information about bribes and other corrupt payments, although
itisnot clear that such information isleading to any moreinvestigations
into or convictionsfor bribery.

Eveninthe US, which has had legislation since 1977 criminalising the
payment of bribes to foreign government officials and political parties
by US businesses and individuals and requiring companies to keep ac-
curate and detailed accounts reflecting all transactions,® the pursuit in
the courts of companies paying bribes outside the US has been limited.
Since the Foreign Corrupt PracticesAct (FCPA) came into force, there
have been 32 criminal prosecutions and 14 civil enforcement actions
with 21 convictions — an average of one conviction a year.” Lack of
fundsfor proper enforcement, high standardsfor initiating prosecutions,
the self-regulation approach of the US Securities and Exchange Com-
mission, and fluctuating political will have al been cited asreasonsfor
why the FCPA has hot been as effective in bringing American compa-
niesto book asit might have been.? Thismay explain why World Bank
research shows that 42% of US companies pay kickbacksto gain gov-
ernment contractsin former Soviet Union countries.? Transparency In-
ternational found that US companies were perceived as more likely to
bribe than French, Spanish, German or British companies—only Italian
companiesbeat theminthe bribery stakesinvolving USand EU firms. A
recent survey by Control Risks Group showed that 67% of those they
guestioned believed that US compani es used middlemen, such asagents,
joint venture partnersor foreign subsidiaries, to get around the FCPA .22

Ironically, the US stance on corruption may be exacerbating the need
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20.
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22.

John Bray, “Beyond compliance: corruption
asabusinessrisk”, paper presented to con-
ference on Fighting Corruption in Devel-
oping Countries and Emerging Countries:
the role of the private sector, Washington
DC, February 1999.

The term “foreign officia” is meant to in-
cludeanyoneholding a“legislative, admin-
istrative or judicial post in aforeign coun-
try” aswell asanyonein public sector com-
paniesand international organisations. Brib-
ery isprohibited not just in procuring orders
but also in regulatory proceedings (includ-
ing thoseinvolving environmental permits),
tax and customs matters, and judicial pro-
ceedings. The Convention aso requiresgov-
ernmentsto:

—ensure proper punishment for bribery of a
foreign official (including prison sentences
and fines);

— tighten accounting and auditing require-
ments by prohibiting “the establishment of
off-the-book accounts, themaking of off-the-
books or inadequately-identified transac-
tions, the recording of non-existent expen-
ditures, the entry of liabilities with incor-
rect identification of their object, aswell as
the use of false documents by companies
... for the purpose of bribing foreign public
officialsor of hiding such bribery” (OECD
Convention, article 8.1)

—providefor international legal cooperation,
including extradition of guilty parties;

— take steps to end tax deductibility for il-
licit payments.

Transparency International, Press Release,
“Bribe Payers Index 2002", 14/5/02
Bribery hasal so become more sophisticated.
Companies now are aslikely to pay for the
medical or educational expenses of arela
tive, or lend the company credit card to the
foreign public officia as to make a direct
payment.

. Interviewsthat The Corner House conducted

with varioussenior law enforcement officials
in the UK in the autumn of 2002 regarding
enforcement of the UK law on bribery con-
firmed that such cases are not high priority
because of the expenseinvolved inlaunch-
ing an investigation and the fear that the
chances of prosecution arelow.

The US Foreign Corrupt PracticesAct spe-
cifically excludesfacilitation payments, and
does not directly prohibit bribery commit-
ted by US-owned foreign subsidiaries.
Response of the United States, Questions
Concerning Phase 2 [of OECD Convention
on Bribery —monitoring], www.usdoj.gov/
criminal/fraud/fcpa/phasel 1.htm.

Ran Godl, “ Anti-Corruption Measuresat Ex-
port Development Canada’, Independent
Study Course, 22/4/02, p.2. 1n 1988 amend-
ments to the FCPA made under the Reagan
administration weakened its force by rais-
ing the threshold for prosecution and rede-
fining facilitation paymentsin alooser way.
The fact that no other country had similar
legislation has al so effectively undermined
political will by successive administrations
to enforce the FCPA with much rigour.

. Joel Hellman, Geraint Jones and Daniel

Kaufmann, “ AreForeign Investorsand Mul-
tinationals Engaging in Corrupt Practicesin
Transition Economies?’ Transition, May-
June-July 2000, pp.5-6.

Financial Times, 15/10/02, “Laws fail to
haltinternational businessbribery”.
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24
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In 1995, the US government threatened to
cut off aid to Mozambique if its govern-
ment did not award acontract to Enron for
constructing anatural gas pipeline (Mark
Clifford & Pete Engardio, “Enron hasn’t
made many friends in the Third World”,
Business Week, 12/2/01). In Uganda in
1999, the US Secretary for Trade, Denis
William, warned, meanwhile, that US-
Ugandan relations would be damaged if
legislation that would enable a US com-
pany to build adam in the country was not
enacted (S. Nganda, “ Who reapsfrom new
power law”, The Monitor, 29/9/00).

. Newsweek, “The End of Swag”, 1/7/02

The OECD Convention isaccompanied by
two stages of monitoring that are carried
out by “peer” review. Phase 1 monitoring
assesses whether the legislation passed in
each country toimplement the Convention
was adeguate. By the end of 2002, all 31
countries that had introduced legislation
had been reviewed, three countries (Bra-
zil, Chile and Turkey) had yet to put such
legislation in place, and Sloveniawas yet
tobereviewed. TheUK'sinitial stancethat
itsexisting corruption legislation was suf-
ficient to implement the Convention was
heavily criticised in this review process,
leading to the hasty inclusion of clauses
prohibiting bribery of foreign public offi-
ciadsinthe 2001 Anti-Terrorism, Crimeand
Security Act, which cameinto effect on 14
February 2002. Phase 2 of monitoring,
which began in November 2001, assesses
enforcement of theimplementing legisla-
tion. So far, five countries have been re-
viewed under Phase 2 (Finland, US, Ice-
land, Germany and Bulgaria) while
Canada, France and Norway aredueto be
reviewed during 2003. The UK will bere-
viewed in 2004.

The Economist, “The Short Arm of the
Law”, 28/2/02

Inthe UK, companies can befound guilty
under thelaw of conspiracy of “conspiring
to make corrupt payments’. Juriesareable
toinfer ashared corrupt intention between
an agent or subsidiary and the company.
But it is exceptionally hard for the pros-
ecutionto provide hard evidence of sucha
shared intention. (See Herbert Smith law-
yers, “Bribery and Corruption: Oiling the
Wheels: Addressing Bribery Overseasin
UK and USLegislation”, Power Econom-
ics, 30/4/02). Under the US Foreign Cor-
rupt PracticesAct, meanwhile, aUS busi-
ness can be prosecuted for bribery carried
out by athird party onitsbehalf only if it
can be proved that the company might rea-
sonably haveknownthat thethird party was
going to make a corrupt payment. As al-
ready noted, that knowledgeis exception-
ally hard to proveif the company deniesit
vigorously enough.

John Bray, “ Beyond Compliance: Corrup-
tion asaBusiness Risk”, paper presented
to conference on Fighting Corruption in
Developing Countries and Emerging
Countries: the role of the private sector,
Washington, February 1999.

OECD Directorate for Financial, Fiscal
and Enterprise Affairs, Questionnaireson
bribery acts in relation to foreign politi-
cal parties, party officersand candidates,
and on the role of foreign subsidiaries,
20 September 2001.

perceived by companies based el sewhere in the world to bribe. While
research showsthat US companiesdo still bribe, evidence suggeststhat
these companies are able to rely on the US government exerting heavy
political pressure to win contracts for them. In some instances, the US
hasthreatened to sever diplomatic linkswith acountry and even devel-
opment aid if it does not award a contract to aUS company.? Thereis
some suggestion that some European and Asian companiesfeel that the
only way they can compete against this political pressureisto resort to
bribery.?

Another reason why the OECD anti-bribery Conventionisineffectiveis
that the OECD’s monitoring of its implementation by signatory coun-
triesisslow.” The OECD was meant to have reviewed the effectiveness
of the legidation that each country had introduced to implement the
Convention by the year 2005. Since November 2001, it has reviewed
four countries, and isonly ableto review threeto four countries ayear.
Atthisrate, it will be 2010 at the earliest before all the signatoriesto the
Convention have been assessed.

Themain reason, however, that the OECD Convention and anti-corrup-
tion legidation in general has had little effect is, in the words of The
Economist, that “there are holes in the anti-bribery laws that are big
enough for a half-blind elephant to blunder through.” % The biggest of
those holesisthat companies are not held responsible for the actions of
their subsidiaries or of agents acting on their behalf.?” As a Control
Risks Group survey found in 1997, 56% of European companies and
70% of US companiessaidthey “occasionally” used middlemen such as
agents, joint venture partnersor subsidiariesto make corrupt payments;
while 44% of European firmsand 22% of US onesadmitted to doing so
regularly.?® Even the OECD recognises that its Convention’s omission
of subsidiariesisamajor weaknessin the agreement.?

Until theloopholes aretightened and thereisreal political will to moni-
tor and pursue domestic companieswho engagein bribery, it looksasif
bribery is hereto stay.

Export Credit Agencies

Export Credit Agencies (ECAS) are for the most part governmental or
semi-governmenta agenciesthat usetaxpayers money to help their coun-
try’s companies win investment and export business overseas. ® They
arethelargest source of public financefor private sector projectsinthe
world. ECAstypically provide export financein theform of guarantees
and insurance (although some also provide direct loans). Themain pur-
pose of their support isto protect companies against the main commer-
cial and political risks of not being paid while operating abroad.®!

There can belittle doubt that ECAs are now large and powerful players
in international business. They now underwrite 10% of global exports
from large industrial countries, whose exports account for three-quar-
ters of total world exports.® Between 1982 and 2001, ECA's supported
$7,334 billion worth of exports, primarily to devel oping countries, and
$139 hillion of foreign direct investment.* In 2000, export credit agen-
cieswere providing atotal of $500 billion in guarantees and insurance
to companies operating in developing countries, and issued $58.8 bil-
lion worth of new export credits that year alone.3* This comparesto a
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total of $60 billion given out globally in overseas development assist-
ance that year and the $41 billion provided as|oans by multilateral de-
velopment banks (such asthe World Bank or Asian Devel opment Bank)
in 2000.% Moreover, ECAs play a crucial role in the privatisation of
developing countries’ public enterprises. they provide Western compa-
nieswith investment insurance when they bid to buy or run them. ECA
investment insurance hasrocketed from $9 billion in 1990 to $58 billion
at the end of 2000 largely because of this privatisation.*

There are now 76 export credit agenciesin total from 62 countries—51
of which are members of the Berne Union, theinternational trade asso-
ciation for export and investment insurance business.*” The largest and
most influential ECAsare:

" the Export Import Bank (Ex-Im) of the US, which provides $12-15
billion of loans, guarantees and insurance a year, and the Overseas
Private Investment Corporation (OPIC), which provides $1-2 billion
ayear in loans, guarantees and insurance;

the Export Development Corporation (EDC) of Canada, which gives
short-term and medium- to long-term export and investment support
worth $30 billion ayear;

the Japan Bank for International Cooperation (JBIC — formerly
JEXIM, Japanese Export Import Bank), which provides $20-25 bil-
lion per year, and Nippon Export I nvestment I nsurance (NEXI), which
gives $8 billionin medium- and long-term support and $86 billionin
short-term insurance per year;

* the Export Credits Guarantee Department (ECGD) of the UK, which
issues $5-6 hillion of guarantees a year for medium- to long-term
business (its short-term business was privatised in 1991);

Compagnie Francaise d’ Assurance pour le Commerce Exterieur
(COFACE) of France which issues $5-6 billion of support for me-
dium- and long-term business and $40-2 billion for short-term busi-
nessayear;

Hermes of Germany, which provides $8-10 billion in guaranteesfor
medium- and long-term business and $5-9 billion in guarantees for
short-term businessayear, and KfW (Kreditanstalt fur Wiederaufbau),
which provides export insurance, loansfor exportsand tied aid to the
tune of $10-11 billion ayear;*®

Istituto per i Servizi Assicurativi per il Commercio Estero, formerly
Sezione Speciae per I’ Assicurazione del Credito all’ Esportazione
(SACE),® of Italy, which gives $5.5 billion of support for medium-
to long-term business each year and $200 million for short-term busi-
ness.*

Whilethetermsof loans supported by ECAsto devel oping countriesare
similar to commercia terms, ECAs generally provide cover for larger
sums, longer periods and for higher risk countriesthan the private sector
iswilling to do. Like the private sector, they charge companies a pre-
mium. But premium charges have generally been low, and incomefrom
premiums has only ever covered aportion of thelossesmade by ECAs.4
Indeed, historically, ECAs have operated at aloss, paying out far more
in claimsthan what they have received in the form of premium charges
and recoveries on claims. Between 1982 and 1997, export credit agen-
cies lost taxpayers from their respective countries a total of $64.5
billion.*2
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For afull analysisof export credit agencies,
see Nicholas Hildyard, Snouts in the
Trough: Export Credit Agencies, Corpo-
rate Welfare and Policy Incoherence, Cor-
ner House Briefing No 14, June 1999.
www.thecornerhouse.org.uk/briefing/
14ecas.html.

Theserisksincludewar, nationalisation/ex-
propriation, moratorium on external debt,
break off intraderelations, foreign exchange
shortages, therisk that the project will not
be completed or isnot commercially viable,
insolvency of the buying institution, are-
fusal by the buying institution to pay, orim-
porting government interference with the
project.

Horst Kohler, “Reforming the International
Financial System”, in The Berne Union
2001 Yearbook, February 2001.

Vivian Brown, “Looking to the future”,
Berne Union Yearbook 2003, p.5.

World Bank, Global Development Finance
2002, Chapter 4; OECD, “Officially sup-
ported export credits—levels of new flows
and stocks”, data for 1999 and 2000.
Figuresfrom OECD DAC Statisticsand US
Treasury noteon Multilateral Development
Banks, www.ustreas.gov/omdb/tab9.pdf.
TheWorld Bank, for instance, makes $20-
25 billion of new loan commitmentsayear.
World Bank, Global Development Finance
2002, Chapter 4; OECD, “Officialy sup-
ported export credits—levels of new flows
and stocks’, datafor 1999 and 2000.

The Berne Union, established in 1934, is
also known as the International Union of
Credit and Investment Insurers. Newly-es-
tablished ECAsthat have not yet qualified
for Berne Union membership — of which
there are currently 25 — belong to a pre-
membership training group called the
Prague Club, al of whosemembersare pres-
ently Middle Eastern, Eastern European or
Third World countries.

Germany also uses the company PwC
Deutsche Revision, affiliated to
PricewaterhouseCoopers, to administer the
federal government’s Overseas I nvestment
Insurance Guarantee Scheme jointly with
Hermes. PwC Deutsche Revision has an
annual turnover of $5 hillion.

Despitethe change of namein 1999, Italy’s
ECA isstill known by theacronym, SACE.
Italy d'so hasanother organisation, SIMEST
(Societaltalianaper le ImpresseAll’ Estero),
which isajoint stock company controlled
by the Ministry of Foreign Trade to help
raise funds to support exports and foreign
investment.

Information and figures taken from Ex-Im
Bank News September 2002, Vol 2, Issue
10, “G-7 Export Credit Agencies Vary in
Missionin Structure: an overview of Ex-Im
Bank’s Counterparts: A Specia Report”,
and ECA websites. The figures are drawn
mainly from businessin 2000.

Between 1982 and 1997, for instance, ECAs
that were members of the Berne Union re-
ceived atotal of $40.2 billionin premiums,
but paid out $153.6 billionin claims. They
clawed back $70.9 billion through recover-
ies (see S. Estrin, S. Powell, P. Bagci, S.
Thornton, P. Goate, “ The Economic Ration-
alefor thePublic Provision of Export Credit
Insurance by ECGD: areport for the Export
Credits Guarantee Department”, National
Economic Research Associates, April 2000,
Appendix D). In 2000 and 2001, ECAsre-
ceived around $2 billionin premiumincome
and paid out around $3 billion in claims
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(OECD, “2001 cashflow report from the Ex-
port Credit Group Members”,
www.oecd.org/pdf/M00038000/
M00038847.pdf).

Mal colm Stephens, “ The Changing Role of
Export Credit Agencies’, IMF, 1999, Intro-
duction; S. Estrin, S. Powell, P. Bagci, S.
Thornton, P. Goate, “ The Economic Ration-
alefor the Public Provision of Export Credit
Insurance by ECGD: areport for the Export
Credits Guarantee Department”, National
Economic Research Associates, April 2000,
p.14, footnote 18.

The OECD Export Credit Arrangement is
aninformal agreement among OECD mem-
berswith export credit agenciesthat provides
aframework for medium- tolong-term offi-
cialy-supported export credits. TheArrange-
ment is intended to avoid an export credit
raceinwhich export credit agencies seek to
providethe best possibletermsfor their do-
mestic companies. It does this by setting
minimum interest rates to be charged and
maximum repayment periods, and by harmo-
nising country classification. The Arrange-
ment is policed through peer pressure and
self-regulation. It has, however, subsequently
been adopted inlaw viathe EU and isthere-
forelegally binding for EU countries.

. OECD, “2001 cashflow report fromthe ECG

Members”, p.3, www.oecd.org/pdf/
M00038000/M 00038847.pdf. Figures in
OECD report arein Specia Drawing Rights.
Thelow level of premium (compared to com-
mercial levels) that ECAs charge under the
“break-even” requirement, however, still
represents an ongoing form of subsidy, since
ECAsarenot required to make arate of re-
turn comparable to that required by the pri-
vate sector. Moreover, the fact that defence
equipment and agricultural goodsare exempt
fromthe OECD Export Credit Arrangement
meansthat the subsidy element of ECA sup-
port to these sectorsismuch starker. Mean-
while, many ECAs operate a “national in-
terest account”, which allows them to back
projectswith no regard to breaking even or
evento normal underwriting criteria(within
the ECGD, thisiscalled Account 3).
There has been some changein thelast few
years, however, in response to heavy criti-
cismfrom NGOs and because ECAslagged
far behind development banks such as the
World Bank intheir social and environmen-
tal guidelines. In July 2001, for instance, the
OECD’s Export Credit Group announced a
set of principlesfor discouraging the use of
official export credits for “unproductive’
expenditureto Highly Indebted Poor Coun-
tries (HIPC) — defined as expenditure that
does not contribute to social and economic
development, poverty reduction or debt
sustainability (although the definition and
principlesexplicitly still allow expenditure
on national security). OECD Export Credit
Group membersare now required toinform
the group of all export credit transactions
with HIPC countries that are monitored on
an annual basis. In December 2001, mean-
while, the OECD’sExport Credit Group an-
nounced aset of proposalsfor common ap-
proachesto officially supported export cred-
its and the environment to be implemented
by ECAsin early 2002. These include pro-
posals that projects should be screened for
environmental impact and classified accord-
ing to potential impact; that projects should
be benchmarked against international
standards such as those of the World Bank;

The 1994 Subsidies and Counterveiling Measures (SCM) Agreement of
the World Trade Organi sation, however, required ECAsto break evenin
thelong-term in order to eliminate any subsidy that their support might
provide. Amendmentsto the 1978 OECD Export Credit Arrangement,*
meanwhile, which cameinto forcein April 1999, established minimum
premium rate benchmarks bel ow which ECAs cannot charge (except for
military equipment and agricultural products that are exempted from
the agreement). The effect isthat, since 1995, ECAs have been slowly
moving into the black and achieved a net operating surplus of $2.8 hil-
lionin2001.4

Thus while ECAs use taxpayers money, they are less likely today to
loseit.® It is rather the people of the South, from whose governments
the recoveries on claims are made — recoveries that account for almost
doublewhat ECAsreceivein premiums, representing therefore alarge
dlice of ECA income—who pay the pricefor ECA involvement in dubi-
ous or economically-unviabl e projects. Export credit guaranteesare al-
most without exception underwritten by sovereign guaranteesissued by
the importing country. In the case of a default, and once the affected
exporter or investor has been paid by the ECA, the ECA will always
seek to recover from the importing country the claims it has paid out,
either directly or by adding it to their officia debt stock (see below,
“Export Credit Agencies, Debt and Corruption”, p.19).

The sole purpose of ECAsisto support their domestic companiesinthe
export market. They have had a poor history of taking into account the
potential environmental or social impacts of projects they support.*
Because their approach has been to support domestic business at any
cost in the fierce world of export competition — the mantrais “if we
don't, they will” —export credit agencies have furthermore closed their
eyesto large-scale bribery and corruption on the part of the companies
they support in their race against other companies to win contracts. In
so doing, they have, in effect, been underwriting the bribery carried out
by their domestic companieswith impunity. Indeed, Transparency Inter-
national has suggested that export credit agency behaviour is“closeto
complicity with acriminal offence”.#

Underwriting Bribery

“It issafeto assumethat many contractsfinanced, insured or guar-
anteed by ECAsin the past have been tainted by corruption.”

Michael Wiehen

Transparency |nternational®

Export credit agency complicity with corruption takes various forms,
both direct andindirect. It ismost direct when commissionsareinvolved.
The payment of commissions to a local agent or fixer to help win a
contract has long been alegal part of business practice. But commis-
sions have a so long been used asameans of hiding bribes. A legitimate
commission might be 2-3% of thetotal cost of aproject, paid to alocal
bank account of arespected local businessman with no personal tiesto
decision-makerson theproject. A dubious commission containing abribe,
however, might be in the region of 10-20%, paid into an offshore ac-
count or secret trust, or paid to aminister or official (whether public or
private) directly involved in decision-making on the contract to be
awarded.®®
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When ECAs underwrite a company’s contracts, it has been common
practice for them to include the cost of commissions the company has
paid to win the contract in the overall sum underwritten against therisk
of the company not being paid or the project being cancelled. Indeed,
only four ECAsthat are party to the OECD Export Credit Group do not
underwrite commissions as part of the export contract (Turkey, Greece,
Hungary and Poland), while only six out of the 28 countries monitored
by the OECD Group set any kind of limit on the amount of agents
commissionsthey would cover.® Asaformer Director-General for De-
velopment at the EU, Dieter Frisch, putsit, the practice of underwriting
commissions* constitutes an indirect encouragement to bribe” .5

ECAs have al so been complicit with corruption when they pay out in-
surance claims to companies whose contracts have been cancelled by
Southern governments because of alegationsthat the company haspaid
bribes. In July 1998, for instance, Canada’s export credit agency, the
Export Development Corporation, reimbursed a Canadian power gen-
eration company, BC Hydro, after the Pakistani government cancelled
BC Hydro’s contract for the Raiwand power plant project, alleging that
bribes had been paid to officials of the previous government.

In May 2001, one of the US's export credit agencies, the Overseas Pri-
vate Investment Corporation (OPIC), compensated MidAmerican En-
ergy Holdings Co after the Indonesian state el ectricity company, PLN,
reneged on buying power from one of the company’s power plants and
suspended a second plant being built by the company after anew gov-
ernment came to power. OPIC went on to force the new Indonesian
government to pay it $260 million for thiscompensation. MidAmerican's
contracts for the plants had been signed in the early 1990s during the
notoriously corrupt regime of President Suharto without competitive
tender. Indonesian officialsin the new government said that theway in
which the contractswere won smacked of corruption, and that the power
the Indonesian government had contracted to buy from MidAmerican
was over-priced.® MidAmerican took the Indonesian government to an
international arbitration court and won. The corruption allegations have
never been fully investigated.

In Indiain March 2002, meanwhile, another US export credit agency,
the Export-Import Bank, called in guaranteesfrom Indian banks after it
paid out $298.2 million to the Dabhol Power Company in the Indian
state of Maharashtra, set up by the US energy giant, Enron.> Dabhol
had long been subject to alegations of corruption and governance fail-
ure (see Section Two, Case Study 8, p.48).

ECAs have even pressured Southern governments to drop corruption
investigations into companies that ECAs have backed. In Pakistan in
1998, for instance, aid donors such asthe World Bank and various West-
ern countriesincluding Britain put pressure on the government to aban-
doninvestigationsinto the Hubco power plant, built in Pakistan in 1997,
owned by aconsortium that included British energy company National
Power, and backed by the ECAs of France, Italy and Japan. Pakistan's
Accountability Bureau had claimed that Hubco's project costs were
marked up by $400 million, and there were suggestionsthat the compa-
niesinvolved had paid kickbacksto Benazir Bhutto's government of the
time.® Hubco has always denied the charges, which have been dropped
since the more pro-Western General Musharraf became President of
Pakistan in late 1999.

Corruption and the UK’s Export Credits Guarantee Department

47.

49

50.

51.

52

and that there should be disclosure of infor-
mation to relevant stakeholders. (The latest
information, as of December 2002, on ECA
action on these proposals is available at
www.oecd.org/pdf/M00038000/
M00038796.pdf.) The proposals have been
criticised, however, astoo wesak, too reliant
on host country legislation and for not being
binding. The US delegation to the OECD
Export Credit Group even voted against the
proposals because it considered them to be
too weak. See Sharon Coutts, ABC Radio
National Background Briefing, “ The Catas-
trophe Market: Export Credit Agencies’ 16/
2/03

Dieter Frisch, “ Export Credit Insurance and
the Fight Against International Corruption”,
Transparency | nternational Working Paper,
26/2/99

Michael Wiehen, “ Tl Working Paper: OECD
Working Party on Export Creditsand Credit
Guarantees’, Informal Consultationin Paris,
16/11/00

. There is considerable secrecy surrounding

commission payments. Businessesrarely dis-
close such payments, or indeed company
guidelineson commission payments, because
they regard them ascommercialy confiden-
tial. Scandals over large commission pay-
ments in the Middle East, particularly for
defence equipment, have led to most Mid-
dieEastern countriesintroducing lawson dis-
closure of commission payments or, in the
case of Bahrain, seeking to phase out com-
mission paymentsatogether (www.ustr.gov/
pdf/1999_gcc.pdf). “Basic Rules’ on com-
bating extortion and bribery, drawn up by
the International Chamber of Commerce
(ICC) in 1996 as ameans of self-regulation
by international business, state that compa-
nies should ensurethat “any payment made
to any agent represents no more than an ap-
propriate remuneration for legitimate serv-
ices rendered”, and that all such payments
are recorded by the company (http://
iccwbo.org/home/statements_rules/rules/
1999/briberydoc99.asp). An 1CC manual on
corruption and bribery, meanwhile, statesthat
companiesshould beware of paying commis-
sionsin athird country, to anumbered bank
account or to another person other than the
agent, and of paying commissions either in
advance of or immediately upon award of
contract (Michael N Davies, “The Role of
Agents and Sales Representatives’, Chap-
ter 4, Fighting Bribery: a corporate prac-
tices manual”, International Chamber of
Commerce, no date).

OECD Working Party on Export Creditsand
Credit Guarantees, “ Responses to the 2002
Survey on Measures Taken to Combat Brib-
ery in Officially Supported Export Credits—
as of 30 April 2003", 21/5/03.
www.oecd.org/pdf/M00040000/
M00040397.pdf.

Dieter Frisch, “ Export Credit Insurance and
the Fight Against International Corruption”,
Transparency | nternational Working Paper,
26/2/99

. Naomi Klein, “A chance to practice what

we preach”, The Toronto Star, 28 January
1999, quoted in Nicholas Hildyard, Snouts
in the Trough, Corner House Briefing 14,
July 1999, www.thecornerhouse.org.uk/
briefing/14ecas.html; Canada Asia Com-
mentary, No. 14, July 2000, Asia Pacific
Foundation of Canada, www.asiapacific.cal
analysis/pubs/pdfs/cacl4/pdf. BC Hydro sub-
sequently sold itssharein Raiwand at asig-
nificant loss.

13




53. Michael Schuman, Wall Sreet Journal, “In-
donesiato pay reduced claimto USinlong-
disputed overseasinsurancecase”, 11/5/01

54. K. Giriprakash, “Financia I nstitutions pay
RS 70 crore to US Exim”, India Finance,
19/3/02; PSIRU, “Export credit agency
threaten to call in guarantees to Enron”,
PSIRU news item 4609, September 2001,
WWW.pSiru.org/news

55. Andrew Taylor and Mark Nicholson,
“Hubco seeks World Bank Intervention”,
Financial Times special report, 14/10/98

56. Stephanie Fried and Titi Soentoro, “ Export
Credit Agency Financein Indonesia: Eco-
logical Destruction and Corruption”, Envi-
ronmental Defense and Bioforum, Decem-
ber 2000; Peter Bosshard, Publicly Guar-
anteed Corruption — Switzerland,
www.eca-watch.org/bosshard7.html.

57. Michael Wiehen, “Tl Working Paper:
OECD Working Party on Export Credits
and Credit Guarantees”, Informal Consul-
tation in Paris, 16/11/00. According to the
IMF, some of the top main recipient coun-
tries for export credit in 1995 included
Russia, China, Indonesiaand Nigeria—all
known for high corruptionlevels. See Paulo
Drummond, Recent Export Credit Market
Devel opments, IMFWorking Paper, March
1997.

58. See http://usinfo.state.gov/topical/econ/in-
tegrity and www.adb.org/Documents/
Events/2003/Anticorruption?
Corruption_Integrity/default.asp. The Glo-
bal Forum on Fighting Corruption brings
together government ministersresponsible
for controlling corruption and expertsfrom
all over theworld. It wasiinitiated largely
by the US government, and thefirst Forum
was held in Washington. The Third Forum
was held in May 2003 in Korea.

59. Final Declaration, Globa Forum on Fight-
ing Corruption and Safeguarding Integrity
11, The Hague, 28/31 May 2001.

60. The Export Credit Group describes itself
asapolicy group of government representa
tivesof OECD Member countrieswith of-
ficial export credit agencies, and is asub-
group of the OECD trade group.

14

In July 1999, the ECAs of Japan, Germany, Switzerland and the US
took another approach and put considerable pressure on the new post-
Suharto government in Indonesiato honour contracts awarded to West-
ern companies to supply power to Indonesia during Suharto’s regime.
Thetotal cost of these contracts had been inflated by asmuch as37% on
average, the contracts had not been won through competitive tender, and
there were strong suspicionsthat they wereinfused with corruption. The
Indonesian people ended up paying for that possible corruption in the
form of higher power tariffs.5

More indirect ways in which ECAs back corruption include turning a
blind eye to the track-record of companies that have been involved in
corruption scandals, failing to investigate corruption allegations made
against acompany, and failing to ensurethat the countries awarding the
contracts that ECAs underwrite have fair, public and competitive ten-
dering systemsand transparent public accounting systems. Many ECAS,
for instance, do not require the contracts they back to have been won
through competitive tender, despite the fact that competitive tendering
can be one of the surest ways for buying or importing countriesto en-
surethat they get value for money. Moreover, as Transparency Interna-
tional’sMichael Wiehen putsit, “ some of the destination countrieswith
thehighest levelsof ECA coverage are also well known to have necessi-
tated . . . significant bribery as part of any export deal”.%” By providing
export credits to companies to operate in countries in which govern-
ments havelittle commitment to transparency or fair procurement, ECAs
are effectively undermining local attempts in these countries to stamp
out corruption or to hold their governments to account.

Finally, alack of transparency and accountability within ECAs them-
selves hasfostered an institutional culture within the agenciesthat tac-
itly accepts bribery and corruption as anecessary albeit ugly meansfor
companies to achieve their goal of winning contracts abroad. Despite
the fact that they are backed by taxpayers’ money, for instance, most
ECAsarehighly secretive. Most still refuseto make public information
about the contracts that they back unless the companies agree. Even
Members of Parliament cannot obtain this information. Most govern-
mentsthat have ECAshave signed up to adeclaration issued in 2001 by
the Global Forum on Fighting Corruption, the biannual intergovern-
mental conference on corruption started in 1999,% that “ corruption can-
not prosper in the full light of openness. Transparency and impartial
forms of public control . . . are of the utmost importance”.* Yet these
governments do not apply theseto ECAs.

Seeds of Change?

Corruption and the OECD’s Working Party
on Export Credits and Credit Guarantees
Group (ECG)®°

Export credit agencies’ active negligence towards corruption has cre-
ated aglaring policy incoherencein that their parent governments have
signed up to international treaties such as the OECD Convention on
Combating Bribery while strongly pushing a good governance agenda
on developing countries. This policy incoherence has recently led to a
flurry of activity at the OECD. In December 2000, the OECD’s Work-
ing Party on Export Creditsand Credit Guarantees Group (ECG) issued
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an Action Statement on Bribery and Officially Supported Export Cred-
its.8* The statement is a major step forward in recognising the role of
ECAsin corruption. Members of the Group agree to:

* Inform applicants about the legal consequences of bribery in inter-
national business transactions;

“Invite” applicants seeking export credit guarantees to declare that
neither they nor anyone acting on their behalf has or will engagein
bribery;

Refuse to approve credit, cover or other support where there is
“sufficient evidence” of bribery;

Take appropriate action against acompany whose bribery is* proved’
after credit, cover or other support has been provided, such asdeny-
ing indemnification, requiring arefund of sums provided and refer-
ring evidence of such bribery to national investigatory authorities.

From November 2002, the ECG agreed to publishits survey of member
country procedures on combating bribery. The 2002 survey comprehen-
sively covers what measures ECAs have put in place to fulfil their re-
quirements under the Action Statement; what procedures ECAs have
established to deal with suspected bribery, sufficient evidence of bribery
and cases of proven bribery; and what their actual experiencewith brib-
ery has been.®? The survey shows that ECAs are beginning to take cor-
ruption procedures seriously but in a somewhat patchy and arbitrary
manner.

Two yearson from theAction Statement, out of 30 ECAswho responded
to the survey from the 27 OECD member countries,® all but four now
inform applicants of the legal consequences of bribery in international
businesstransactions (the UK isone of thefour that doesnot, along with
New Zealand, Turkey and Australia). Only one ECA (Turkey) doesnot
have awarranty procedureinviting companiesto state that neither they
nor anyone acting on their behalf has or will engage in bribery in the
transaction to be supported.

But ten ECAs(including the UK) have still to makeit arequired institu-
tional practice to withhold support for transactionsif thereis sufficient
evidenceof bribery, and five ECAs (again including the UK) haveyet to
make an ingtitutional commitment to withhold such support wherethere
has been a legal judgement of bribery.®* As to appropriate action on
proven bribery after an ECA has given cover, ten ECAs (including the
UK) haveyet to makeit aninstitutional requirement to deny indemnifi-
cation in cases where bribery has been provenin alegal case, while 17
have not yet committed themselves institutionally to seeking recourse
from the company concerned in such cases. Meanwhile, 12 out of the 30
ECAshaveyet to makeit aninstitutional requirement to informinvesti-
gative authorities when they have sufficient evidence of bribery after
they have given support.

The survey also covered actions taken by ECAsto combat bribery that
arenot specifically required under the Action Statement. Thesereveal a
pattern of emerging “best practice” and that afew ECAs are ahead of
therest. For instance, eight ECAs have madeit institutional practiceto
withhold support if thereisasuspicion of bribery; five ECAshave com-
mitted themselves institutionally to report suspicions of bribery to na-
tional investigatory authorities before cover is given; and three ECAs
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61.

62.

63.

64.

Action Statement on Bribery and Officially
Supported Export Credits, OECD Working
Party on Export Credits and Credit Guar-
antees, December 2000, www.oecd.org/EN/
about/0,,EN-about-355-10-no-no-no-
0,00.html. Prior to this and in response to
the OECD Convention on Combating Brib-
ery, the ECG had agreed since January 1998
to exchangeinformation by surveying mem-
bers' procedures to combat bribery in ex-
port credit transactions. This survey was
updated following the ECG'sAction State-
ment.

OECD Working Party on Export Creditsand
Credit Guarantees, “ Responses to the 2002
Survey on Measures Taken to Combat Brib-
ery in Officially Supported Export Credits
— As of 31 January 2003", 10/2/03,
www.oecd.org/pdf/M00038000/
M00038795.pdf. This survey isaworking
document, which is continually being up-
dated. The latest version from April 2003
was published on 21 May 2003,
www.oecd.org/pdf/M00040000/
M00040397.pdf.

Portugal has yet to respond. The Slovak
Republic, whichfailed to respond to thefirst
survey, hasnow responded in thelatest April
2003 update. K orea, Japan and Hungary all
responded twice for their two respective
ECAs.

Some countries, such asthe UK, haveindi-
cated in the survey that this course of ac-
tionis“available’ to them legally but that
they have chosen not to makeit formal in-
stitutional practice. The UK’s response to
the survey about withholding support in
cases where a legal judgement of bribery
has been passed suggests that the ECGD’s
statementsto The Corner Housethat “ apre-
vious conviction for corruption is a prima
faciecasefor ECGD refusing further cover”
leaves its underwriters room to give cover
to companieswith such convictionsonacase
by case basis. Thismeansthat the ECGD’s
policy isoptional rather than required.
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Curioudly, theUS doesnot say it will refuse
further official support to a company if it
has been convicted of bribery after support
has been given, even thoughiit is required
under new legislation to do so (see Section
Three, Debarring Companies, p.65ff).
Australiareported that it had taken an un-
specified action in relation to suspicion of
bribery; France withheld support for aspe-
cific transaction due to suspicion of brib-
ery; the UK notified investigative authori-
ties of a suspicion of bribery; and the US
notified investigative authorities and sought
recoursein acase of sufficient evidence of
bribery.
HighLevel Panel of the Trans-Atlantic En-
vironmental Dialogue, Brussels, May 2000,
quoted in “Export Credit Agencies Ex-
plained”, ECA-Watch, www.eca-watch.org.
Thisview isclearly reflected in astatement
by the Minister for Trade, Richard Caborn,
to the UK Parliament during a November
2000 House of Commonsdebate: “1 under-
stand and share the concern of businessthat
the ECGD’spolicy and processfor handling
sensitive cases should not get ahead of other
ECAS’ (Hansard, 2/11/00, House of Com-
mons Debate, Column 267WH, Export
Credits Guarantee Department).
In April 2003, Transparency International
asked the OECD’s Export Credit Group to
issue a second Action Statement to
strengthen ECA anti-corruption measures.
Transparency suggested that such anAction
Statement should:
a)  strengthentheno-bribery warranty of
ECAs by adding a clause that companies
will dotheir best effort to comply with the
OECD Guidelineson Multinational Enter-
prises (which include other issues besides
corruption such as environment and | abour
standards); by adding a declaration that
companies have not been barred from ten-
der by the World Bank or any other aid
agency, nor havethey been found guilty by
acourt of engaging in corrupt activity; by
requiring that companies have a code of
conduct; and by requiring that thewarranty
be submitted at each draw-down of loans
or cover;
b)  require ECASs to list the amount of
agents' commissionsin the application and
set a threshold (preferably 5%) beyond
which increased due diligence would take
place;
c) requireECAsto take appropriate ac-
tion such as increased due diligence, sus-
pension of administrative processing, or
informing investigative authorities when
thereis suspicion of bribery and apply ap-
propriate sanctionswherethereissufficient
evidence of bribery;
d) require ECAsto introduce adequate
disclosure of applicationsunder considera-
tion and approved; and
e)  extendthe ECA corruption measures
toinvestment insurance and guarantees.
SeeMichael Wiehen, “Implementation of
the ECGD’s Action Statement of Decem-
ber 2000 on Export Credit Support”, Pres-
entation to the OECD ECG, 23/4/03.

have committed themselves to not giving further official support if a
company has been convicted of bribery after support has been given.%

Despite the fact that agood number of ECAs have put in place most of
the requirements of the OECD Export Credit Group’ sAction Statement,
and that afew have committed themselvesto institutional best practice
on bribery, in the two years since the Group adopted its Action State-
ment in December 2000, only four ECAs have taken any action on brib-
ery.% Every other ECA claimsto have had no suspicion, sufficient evi-
denceor legal judgement concerning bribery.

But it lacks credibility and certainly contradicts US intelligence infor-
mation on bribery that, in the past two years, the mgjor exporting coun-
tries have come across just one or two suspicions of bribery initstheir
dealings with their major exporting companies. This suggests that the
ECA s stance against corruption may be more rhetorical than practical
at present and that there is an ongoing institutional failure and lack of
political will to take action. It also suggests that Western governments
areinfact deeply reluctant to take astand on the actions and practices of
their export credit agenciesfor fear of losing businessfor their country.
Thiswas summed up by the EU Trade Commissioner Pascal Lamy, who
observed that “ every time any of them moveforward amillimeter, they
stop to seeif anyone else moved.”

If ECAsarerealy to clean up their act with regard to bribery and cor-
ruption, the OECD’ s ECG must introduce a clearer process of monitor-
ing, and naming and shaming reluctant ECASs. It should establishamuch
clearer picture of just what best practiceredly is, sincetheAction State-
ment isrelatively vague asto what it actually requires of ECAs. Follow-
ing ameeting of the ECG in April 2003, Members have agreed that the
Secretariat should produce areview of ECA best practice by November
2003, with aview to revising the Action Statement. Ideally, a revised
Action Statement should require ECAsto:

* Demand full disclosure of agents' commissionsand to refuse support
where commissions are above areasonabl e threshold of around 5%.
(At the moment, only 6 out of the 30 ECAs surveyed by the ECG set
any kind of limit on the amount of commission they allow to bein-
cluded in the sum to be supported, and only one-third of these ECAs
require details of the agent and the purpose of the commission);

Require companies receiving support to havein place codes of con-
duct that provetheir compliancewith national legidationimplementing
the OECD Convention on Combating Bribery;

Inform national investigative authorities and take appropriate action
in cases of suspicion of bribery — such as withholding support for
cover if it has not yet been authorised, or suspending cover if it has
already been authorised until further investigation has been under-
taken and requiring additional safeguards;

Conduct due diligence procedures that take into account the track-
record of companieswhen considering giving cover or support;

Exclude from support or cover for a certain period of time compa-
niesthat have been proven guilty of bribery, either by acourt or by a
national authority such asan anti-corruption agency or audit body.%®

In addition, the OECD’s ECG should commission an independent re-
view as to whether ECAs should even include agents' commissionsin
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the amount to be supported. The OECD’sECG also needsto addressits
own alleged “lack of transparency and meaningful public consultation.”
In particular, NGOs have accused it of failing to consult representatives
of communities and groups from devel oping countries that have been
affected by ECA-backed projects.”® ECAs and the OECD’s ECG will
continue to be considered unaccountabl e and secretive until they prove
themselves more open to consulting and listening to NGO concerns,
particularly from Southern countries.

Corruption: Who Picks Up the Tab?

“Corruption isnot a charitable game; ‘winners have every inten-
tion of recovering their bribery costs.”

Donald Srombom

former chief of procurement for the World Bank

Corruption—broadly defined asthe abuse of public or private officefor
persona gain™ — has a mgjor impact in al countries of the world. It
undermines democratic accountability, divertsresourcesaway fromthe
public good and into private pockets, and “redistribut[es] wealth and
power to the undeserving”.” Corruption increases inequality and pov-
erty. A 1998 IMF study shows that an increase of just 0.78% in corrup-
tion reduces the income growth of the poorest 20% of the peoplein a
country by 7.8% ayear.”

Indeed, it is the people of the South, particularly the poor, who have
paid aheavy pricefor the“businessat any cost” approach of ECAsand
for the bribery that ECA-backed companies engage in. Companies pay-
ing a bribe aim to recover it by charging governments more for what
they provide. Corruption can add an average of 20-30% to the cost of
government procurement.™ In someAsian countries, according toAsian
Development Bank research, it doublesthe cost of goodsand services.”™
This means that every year governments waste millions of what little
public money they do have, money that could be spent on education,
health and poverty eradication. The World Bank estimatesthat the Phil-
ippines loses $47 million ayear because of corruption —atotal of $48
billion between 1977-1997.7 A recent report from the African Union”
suggests that Africa loses $148 billion a year to corruption.” And in
Latin America, in countries such as Colombia and Brazil, corruption
has been estimated to cost each person some $6,000 ayear.™

Recent scandals in both the US and across Europe — from the bank-
ruptcy and collapse of energy company Enron in the US to political
financing scandalsin Germany involving former chancellor Helmut Kohl
to corruption alegations against President Jacques Chirac in France
and President Silvio Berlusconi in Italy, to mention but afew —indicate
that corruption isjust as pervasive and institutionalised in the North as
in the South. Corruption is perceived to be on the increase across the
world because of policies such as privatisation and public-private part-
nershipsthat give multinational corporations ever-greater accessto gov-
ernments and that have led to “increased interface between public offi-
cials and private business’ .&

In poorer countries, however, corruption has a more devastating and

immediate impact. It diverts public expenditure away from areas such
ashealth and education in which bribery returns may be small ! to more
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Export Credit and Investment Insurance
Agencies, May 2000, signed by 342 NGOs
from 45 countries, www.eca-watch.org/
goals/jakartadec.html.

Following these criticisms, the ECG did,
however, statein aletter to six NGOsthat it
would seek the views of recipient countries
through “appropriate consultations in the
course of its future work” (Letter from
BirgittaNygren, Chairman of the Working
Party on Export Credits and Credit Guar-
antees to Environmental Defense, Berne
Declaration, Bioforum, LesAmisdelaTerre
(France), The Corner House, and Pacific
Environment and Resources Centre, 24/7/
00).

Asian Development Bank, Anti-Corruption
Policy: Description and Answers to Fre-
quently Asked Questions, Manila, Philip-
pines, 1999, p.5; Donald Strombom, “ Cor-
ruption in Procurement”, USIA, Economic
Per spectives, November 1998.

Robert Klitgaard, “ Subverting Corruption”,
Finance and Devel opment, June 2000, Vol
37,No 2.

Sanjeev Gupta, Hamid Davoodi and Rosa
Alonso-Terme, “Does Corruption Affect
Income Inequality and Poverty?” IMFWork-
ing Paper, May 1998.

Donald Strombom, “Corruption in Procure-
ment”, USIA Economic Perspectives, No-
vember 1998; Asian Development Bank,
Anti-Corruption Policy: Description and
Answers to Frequently Asked Questions,
Manila, Philippines, 1999.

quoted in Susan Coté-Freeman, “False
Economies’, Developments, 4" quarter,
1999.

BBC News, Nicholas Nugent, “High cost of
corruption in Philippines”, 6/12/00,
news.bbc.co.uk/1/hi/world/asia-pacific/
1057716.stm.

The African Union, which comprises 53
African countries, was set upin 2001 to re-
placethe Organisation of African Unity, and
became operational in 2002. The Unionis
loosely modelled on the European Union
and states that one of its main goas is to
promote democratic principles and institu-
tions, popular participation and good gov-
ernance.

Reuters, 19/9/02, “ African Union approves
anti-corruption policy”.

Business News Americas, 4/10/02, “ Shed-
ding light on shady dealings”.

Samuel Brittan, “The Third Way isatemp-
tation to corruption”, Financial Times, 20/
6/02

With increased privatisation of health and
education services, however, the possibility
that companieswill pay bribesto win con-
tracts in these sectors could well increase.
The health and education sectors are by no
means corruption free even when in state
hands. But contractstend to be smaller than
in sectors such as construction, defence, and
oil and gas; in these areas the size of the
contracts means that the addition of afew
million dollars to cover the cost of a bribe
islesslikely to attract attention.
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82. Vito Tanzi and Hamid Davoodi, Corrup-
tion, Public Investment and Growth, IMF
Working Paper, October 1997.

83. For examples, see Section Two, Case Study
lontheTurkwell DaminKenya, p.28, Case
Study 3 onthe KAFCO Fertiliser Complex
in Bangladesh, p.33, and Case Study 8 on
the Dabhol Power Plant in India, p.48.

84. Multilateral debt is owed to institutions
such as the World Bank and the Interna-
tional Monetary Fund (IMF) or to regional
development banksliketheAfrican Devel-
opment Bank or Asian Development Bank.
Bilateral debt isgovernment-to-government
debt. Private debt is owed to commercial
banks and other private creditors. Multi-
lateral and bilateral debt usually incursfar
lower interest ratesthan other types of debt.

85. Horst Kohler, “ Reforming the International
Financial System”, in The Berne Union
2001 Yearbook, February 2001

86. Much of the debt now owed to the ECGD
has been incurred because of alack of hard
currency with which to repay British com-
panies, debt that the ECGD has described
as incurred as a result of political, rather
than commercial, risk. Often overseascom-
panies or governments have been able to
repay British companiesinlocal currency
by depositing money into alocal bank, only
to runinto the obstacle that the bank isun-
ableto convert thelocal currency into ster-
ling or USdollars. Export credit agency ac-
tivity can thuslead to abalance of payments
crisisfor the borrowing country and macr-
oeconomic instability. See Karen Joyner,
“Export Credit and Debt”, unpublished re-
port.

87. SeeMichiel Van Voorst, “ Debt Creating As-
pectsof Export Credits’, Eurodad, August
1998, www.eca-watch.org. See al so James
A. Harman, Chairman of USExport Import
Bank (Ex-Im), “Post-Crisis World Eco-
nomic Development: lessons learned and
thoughtsfor reform”, speech to World Eco-
nomic Devel opment Congress, 22/9/99

88. Malcolm Stephens, “Export Credit Agen-
cies, Trade Finance and South East Asia’,
IMF Working Paper, December 1998, p.36.

89. Karen Joyner, “Export Credit and Debt”,
unpublished report.

90. For an explanation of “unproductive ex-
penditure”, see footnote 46.
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lucrative sectors such as construction, defence, and oil and gas.®2 The
poor end up paying directly for the consequences of contractsthat have
been signed in corrupt circumstances. They are most affected by “white
elephant” projects such as power plants or damsthat fail to meet their
stated objectives,® which dislocate local communities and cause envi-
ronmental damage. In the energy sector, they are affected by contracts
awarded in dubious circumstances that have locked governments into
paying excessively high ratesfor electricity, which are often passed on
to the consumer in the form of higher tariffs.

Even morecritically, the people of Southern countriesoften end up pay-
ing for corrupt and unproductive projects themselves. As noted above,
when export credit agencies pay out compensation to companies when
projects go wrong, they recover the amount directly from Southern gov-
ernmentsor, failing that, add thisamount on to acountry’sofficial debt.

Export Credit Agencies, Debt and
Corruption

When ECASs give backing to a company or bank, they aimost always
require the importing country to offer acounter-guarantee. This means
that in the event of adefault, such asif a contracting party does not pay
up or if the project proves unviable, the importing government must
compensate the ECA concerned. If it doesnot do so, theamount isadded
to the importing country’s official debt as a bilateral (government to
government) debt.

Export credit debt is charged at commercial rates of interest, not the
lower rates incurred by bilateral or multilateral loans.®* Export credit
debt istherefore particularly onerous for poorer countries. One-quarter
of the $2.2 trillion debt owed by devel oping countriesand one-half of all
debt owed by developing countriesto official creditors (such as Multi-
|ateral Development Banks, the International Monetary Fund (IMF) and
other governments rather than to private creditors such as banks) is
owed to ECAs.% Some 95% of the debt owed to the UK government by
Southern countriesisexport credit debt. Between one-third and one-half
of thisdebt isinterest owed on original debts and penalties.®

This build-of up debt owed by Southern countries to ECASs has been
exacerbated by the “moral hazard” that lies at the heart of the export
credit process.8” Companies know that they will be rescued by ECAs
from “the consequences of their own decisions’® —they will be bailed
out by the public pursewith few questionsasked if things go wrong with
their business decisions. They may not, therefore, be as prudent in their
investment decisions or as cautious in their risk assessments as they
might otherwise be, particularly if they do not have to consider fully
whether aproject iscommercialy viable or not because of ECA insur-
ance. The substantial debt owed to ECAs suggests that this has indeed
been the case. Southern governments would have incurred far fewer
debts had companies backed by ECAs made more financialy viable
investment decisions.® A decision madein July 2001 by all ECAsnotto
back “ unproductive’ expenditure—expenditure that does not contribute
to social and economic development, poverty reduction or debt
sustainability® — in poorer countries in future is a tacit acknowledge-
ment of this.
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The people of Southern countries are paying debts incurred for some
projects that have been of little or no value to either the country or its
people. Furthermore, if ECA backing for contracts includes the cost of
bribes hidden in commission payments, when ECAsrecover compensa:
tion from importing governmentsfor amountsthey have paid out or add
this amount to officia debt, ECAs arein effect requiring taxpayers of
theimporting country to pay for the bribes made by the exporting com-
pany. The debt that Southern countries owe to ECAs may well include
hidden millions of dollarsworth of bribes.

Poorer countries, meanwhile, have little choice when it comesto using
thefinancing facilities of export credit agencies. Today, 80% of financ-
ing for projects and investment in poorer countries comes from ECAs
because few companies will operate in those countries without ECA
support.®* This means that export credit agencies have a huge and dis-
proportionate say on what kind of projects get backed in poor countries.
In the last five years, not a single project over $20 million backed by
Western banksin poor countries has not had someform of official pub-
lic guarantee.®? Yet, despite being so dependent upon export credit for
foreign direct investment, poor countriesreceivelittleof it. Only 8% of
overal ECA exposureisin poor countries. the vast majority of export
credit goes to a few middle-income countries such as Brazil, China,
Indonesia, Mexico, the Philippinesand Turkey.

Public outcry over the fact that national debt is crippling many poorer
countries hasled to international effortsto tackle the problem. In 1999,
the countries of the G7 (Canada, France, Germany, Italy, Japan, the UK
and the USA) agreed to write off 90% or more of export credit debt
owed by the poorest countriesas part of international debt relief efforts.
They subsequently agreed to write-off 100% of these debts. But coun-
tries were eligible for such write-offs only under the World Bank and
IMF sHighly Indebted Poor Country (HIPC) Initiative, which imposed
strict structural adjustment programmes® on poorer countries in ex-
change for helping them to reduce their debts to “ sustainable” levels.
Actual debt relief hasbeen slow in coming forward: four yearson, only
8 out of 42 countries have become eligiblefor debt cancellation.®* Mid-
dle-income countriesthat did not qualify for relief have been left to strug-
gle under their large debt burdens.

Most importantly, debt relief initiatives have not ensured that ECAs
accept mutua responsibility for the bad business deal sthey have backed.
Asthe UK Executive Director at the IMF and World Bank for the years
1994-1997, Huw Evans, put it: “loans that turn out badly mean poor
decisions by both lendersand borrowers. . . [genuine debt cancellation]
require[s] governments (and their export credit agencies) to admit past
mistakes.” 1" Recognition of such mistakeswould involvethe ECAs of
richer countries conducting athorough audit of their export credit debt
portfolios to identify projects that failed because of corruption on the
part of Western companies and because of their own negligence and
immediately writing off any relevant amounts from the debt portfolios
of al developing countries, not just the poorest ones.
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91.

92.

94.

107.

World Bank, Global Development
Finance 2002, Chapter 4.

ibid.

1n 1999, theWorld Bank and IMF renamed
structural adjustment programmes as Pov-
erty Reduction and Growth Facility pro-
grammes. Under these programmes, coun-
triesmust provethat they areimplement-
ing a poverty reduction strategy, as well
as continuing structural reforms such as
liberalisation and privatisation.

These countries are Benin, Bolivia,
BurkinaFaso, Mali, Mauritania, Mozam-
bique, Tanzania and Uganda. While G7
countriescommitted themselvesto 100%
debt cancellation for the poorest countries,
overall debts have not been 100% can-
celled, but rather cancelled to alevel that
World Bank and IMF economists deem to
be “sustainable” (150% of exports). In
practice, this means that the World Bank
and IMF will cancel only around 35% of
the debts owed to them by these countries.
Countries receive this debt cancellation
when they reach what is called “ comple-
tion point” (that is, when they have fully
proven that they haveimplemented struc-
tural reform and a poverty reduction pro-
gramme). When the HIPC Initiative was
firstintroduced in 1996, however, 19 out
of 38 countrieswereto havereceived sub-
stantial debt cancellation by the end of
2002. Now 24 countries of the 38 have
now reached “decision point” at which
stage they receive interim debt relief and
acommitment from the World Bank and
IMFfor fuller debt cancellationif they stay
ontrack.

The HIPC Initiative has been heavily
criticised for being too slow and too mi-
serly. Critics state that World Bank and
IMF estimates of “sustainable” debt lev-
elsare based on unredistic forecasts that
have not taken into account theimpact of
falling commodity pricesand other global
economic developmentsthat are entirely
beyond the control of the HIPC countries.
(Thiscriticism has been acknowledged by
the Operations Evaluation Department of
the World Bank.) See Jubilee Research
Press Release, “ Ethiopian Prime Minister
saysHIPCisfailing”, 5/3/03; World Bank
Operations Evaluation Department, “ OED
Review of the HIPC Initiative”, OED
Reach, 24/2/03
Huw Evans, “ Debt Relief for the Poorest
Countries: why did it take so long?’ De-
velopment Policy Review, September
1999.
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95.

96.

97.

98.

99.

Except where stated otherwise, currency conversions
in this report were calculated according to April/May
2003 exchange rates.
www.britainusa.com/economy/xp/asp/Sarticletype.1/
Article_ID.520/qgx/articles_s..., “Britain forgives all its
Third World Debt,” 21/12/99

Figures taken from the ECGD website,
www.ecgd.gov.uk. The ECGD has issued various
contradictory figures, however. A February 2003
letter from the ECGD Communications Director, John
Ormerod, to The Corner House says that the ECGD
has written off £700 million ($1 billion) of debts and
that the ECGD is committed only to writing off a
further £370 million ($589 million) (Letter, 27
February 2003).

For an explanation of “completion” and “decision”
point, see footnote 94.

The ECGD has in fact given 100% debt cancellation
for 9 countries altogether, because Yemen has also
qualified for the UK’s 100% debt forgiveness policy.
The total amount written off for these 9 countries is
£406 million. Yemen is deemed to have a sustainable
debt burden, since 67% of its debt owed to the Paris
club was written off. Other countries deemed to have
sustainable debt burdens are Angola, Kenya, and
Vietnam. See www.worldbank.org/hipc/progress-to-
date/HIPC_Grouping_Mar03.pdf.

ECGD, Annual Report and Resource Accounts 2001 -
2002, p 26; see also http://www.ecgd.gov.uk/
graphic/debtdevdebtfor.asp?sid=6&hdr=
Sustainable%20Development. According to the ECGD,
“usually the ECGD will have written off 90% of
amounts falling due and the balance is serviced
through DAD.” The ECGD itself is only able to write off
debt considered by the Paris Club and the IMF as
necessary to achieve debt sustainability (Communica-
tion from the ECGD, 21/5/03).

Box 1

UK Export Credits Guarantee

At the 1999 G7 summit in Cologne, the UK
government committed itself to writing off all
the debt owed to it by HIPC countries. As has
been noted, 95% of debt owed to the UK by
these countries is owed to the UK’s Export
Credits Guarantee Department (ECGD). The total
amount of debt owed by 32 of the 42 HIPC
countries to ECGD was £1.9 billion ($3 billion)®®
at the time of the announcement in 1999.% As
of April 2003, the ECGD had written off £910
million ($1.48 billion) and was committed to
writing off a further £1.3 billion

(%2 billion).°”

The ECGD has so far written off 100% of the
debts of only the 8 countries that have reached
the World Bank and IMF’s “completion” point.®8
It has written off a further £338 million ($553.3
million) from 12 countries out of the 18 that
have reached the World Bank and IMF’s “deci-
sion” point. Once countries reach “decision”
point, they are no longer required to make any
payments on their debt to the ECGD as long as
they stay “on track” with World Bank and IMF
Poverty Relief and Growth Facility programmes.
These 12 countries still owe the ECGD £370
million ($605.7 million) — an amount that will
be written off when they reach “completion”
point.

Once countries qualify for the UK government’s
100% debt forgiveness policy through their
adherence to the HIPC process, the UK Treasury,
via the UK’s Department for International De-
velopment (DAiD) makes up the difference to the
ECGD, ensuring that, as the ECGD website puts
it, “ECGD and its customers are therefore not
disadvantaged”.®®

100. The full list is: Angola, Central African Republic, Cote
d’lvoire, Democratic Republic of Congo, Republic of
Spngo, K'eTmya,EéIggr;?. Somalia, S;d;fégog.ﬂ.and Eleven countries are in fact still being billed by
ietnam. The as written o million .
G0 EriTliem) S5 (il (5 (1esm Cauiiss. the ECGD for debt service p'ayments', becr_:\use
101. The World Bank’s Operations Evaluation Department they have not reached “decision” point — includ-
(OUED), e iR EUEeeses sl Clel BisEs el ing several African countries that are, or have
Heavily-Indebted Poor Countries Initiative, Fact Sheet, b il I P e h
February 2003, www.worldbank.org/hipc/ een unti rec_ent Yy, em r0|.e n CIVI. wars, suc
OEC_Review.pdf. One of the contradictions of the as Cote D’Ivoire, Democratic Republic of Congo,
HIF_’C Initiative is that Uganda has b_een given debt Liberia, Somalia and Sudan. In fact, the World
relief as a reward for good economic performance, . .. .
even though this performance is in large part due to Bank recognises that bringing such countries to
its ext[’)lloitaftion of resources in the Dem%cra;ic “decision point" is going to be nearly impossible
Republic of Congo, a war-torn country that has yet to A
reach “decision” point (Neil Cooper and Michael Pugh, because of the conflicts that h_ave torn them
“Security-sector transformation in post-conflict apart and left them unable to implement the
ZOCieti?/i”’ I_he Cponflict. FSet;:urity azn(;iogevelopment economic programmes required by the World
roup Working Papers, February , 101 - -

csdg.kcl.ac.uk/publications/assets/PDF%20files/ Ba_nl_( and IMF. . _These countries still owe £838
Working%20 paper%number%205.pdf) million ($1.3 billion) to the ECGD.
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Department and Debt Relief

In December 2000, the UK government commit-
ted itself to holding payments from these pre-
“decision” point countries in trust, which would
then be returned to these countries when they
reach decision point. In practice, the ECGD has
not received any payments from the war-torn
countries mentioned above since December
2000.%°2 |n recognition of their inability to pay,
and as a contribution to a longer-term peace in
these countries, it is crucial that the UK govern-
ment should declare 100% cancellation immedi-
ately for such war-torn countries.

The ECGD continues to receive payments,
however, from Kenya, whose debt is considered
by the World Bank and IMF to be “sustain-
able”, 1% despite the fact that some of those
debts were incurred for projects surrounded by
allegations of corruption or mismanagement
(see Section Two, Case Study 1, p.28, and Case
Study 2, pp.31). The Corner House recommends
that the ECGD conduct an audit of its debt
porfolio, to ensure that it does not contain
debts incurred as a result of corruption by
Western companies or by negligence on the
ECGD’s behalf. Debts from countries with
formerly corrupt dictatorships, such as the
Democratic Republic of Congo, Nigeria, Indone-
sia, Irag and the Philippines would be a good
place to start.

As part of international efforts to ensure that
countries do not build up unsustainable debt
burdens in the future, the ECGD now applies
“productive expenditure” criteria to 63 countries
— the 42 HIPC countries plus the 21 countries
that are eligible for zero interest loans from the
World Bank’s International Development Asso-
ciation.1®* These criteria call for projects or
exports to contribute to a country’s social and
economic development without pushing it into
unsustainable debt. Even with these criteria in
place, however, the ECGD has backed the Mozal
Aluminium smelter in Mozambique'®® — a project
that, despite successful local community
projects initiated by the smelter company, has
been characterised by tax holidays on all corpo-
rate profits and expatriate worker salaries, and
the repatriation of all dividends.1° Because of
these incentives, the smelter contributes im-
pressively to Mozambique’s economic growth
figures, but does not clearly generate resources
for poverty reduction in Mozambique itself.

102.

103.

104.

105.

106.

The last payments that the ECGD received from
these countries were: Sudan (1984), Somalia (no
payment ever made), Liberia (1994) Republic of
Congo (1997), DR Congo (1990), Cote D’lvoire
(1999) - figures provided in email from ECGD
spokesperson to The Corner House, 17/3/03
Information provided to The Corner House by the
ECGD in April 2003 suggests that Kenya, along with
Angola, may require some debt reduction in order
for their debts to remain sustainable.

In fact, there are 81 countries altogether that are
eligible for loans from the International Develop-
ment Association (see http://web.worldbank.org/
WBSITE/EXTERNAL/EXTABOUTUS/IDA/
0,,contentMDK:20054572~pagePK:83988
~piPK:84004~theSitePK:73154,00.html), and the
ECGD should extend its productive expenditure
criteria to all these countries.

The ECGD has provided Overseas Investment
Insurance to a syndicate of UK banks, led by
Deutsche Bank, for £40 million worth of UK invest-
ment into Mozambique. The Overseas Investment
Insurance provides cover to the UK banks against
political risks in South Africa that could lead to non-
payment of the loan. See ECGD Press Release, 13/1/
03, “ECGD provides political risk insurance for UK
Banks in Multi-Million Pound Mozambique project”,
World Bank, Global Development Finance 2002,
Chapter 4, box 4.4.
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Section Two
The UK’s Export Credits Guarantee

Department

A History and Culture of Institutional
Failure Concerning Corruption
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Malcolm Stephens, “ The Changing Role
of Export Credit Agencies’, IMF, 1999,
Introduction.
In 2000/2001, that figure had increased
to £5.6 billion ($9 billion), but for 2001/
02 it dropped to £3.2 billion ($5 billion).
Except where stated otherwise, currency
conversionsin thisreport were calculated
according to April/May 2003 exchange
rates.
The precise formulais that the ECGD is
required “to maintain aratio of itsreserves
toitsestimate of Expected L osson amounts
at risk under itsguarantees of at least 1.5”
(Hansard, 22/1/02, CommonsWritten An-
swers, Column 734W, Ms Hewitt to Mr
Stinchcombe MP).
S. Estrin, S. Powell, P. Bagci, S. Thornton,
P. Goate, “ The Economic Rationalefor the
Public Provision of Export Credit Insur-
ance by ECGD: a report for the Export
Credits Guarantee Department”, National
Economic Research Associates, April
2000, Annex F, p.80.
ibid, Para 2.6, p.14.
ECGD Annual Report and Resource Ac-
counts, 2001/02, p.51.
Hansard, 10/7/02, CommonsWritten An-
swers, MsHewitt to Harry Cohen MP.
Hansard, 28/1/02, CommonsWritten An-
swers, Column 74W, Ms Hewitt to Mr
Stinchcombe MP.
ECGD Annual Report and Resource Ac-
counts, 2001-2002, pp.53-54.
Samuel Brittan, “ Trying to create jobs by
subsidising exports is like keeping
lossmaking coal mines open to employ
miners’, Financial Times, 21/6/00; S.
Estrin, S. Powell, P. Bagci, S. Thornton,
P. Goate, “ The Economic Rationalefor the
Public Provision of Export Credit Insur-
ance by ECGD: a report for the Export
Credits Guarantee Department”, National
Economic Research Associates, April
2000, p.79. Confusion as to whether the
ECGD doesor does not provideasubsidy
is reflected in a House of Commons de-
bate in November 2000 on the ECGD in
which the Minister for Trade, Richard
Caborn, acknowledged that “ECASrepre-
sent an artificial market . . . [that] issubsi-
disedinvariousways’, and that therewas
asubsidy element to the fixed-rate export
finance (FREF) schemerun by the ECGD.

in 1919, wasthefirst export credit agency in the world. Itsorigi

nal mandate wasto support British exports, especially to Russia,
because private banks refused to do so.'® It is a free-standing govern-
ment department, which is not answerable to the UK Parliament di-
rectly, but rather indirectly through the Secretary of State for the De-
partment of Trade and Industry. Between 1995 and 2000, the ECGD
underwrote £17 billion ($27 billion) worth of British exports—an aver-
age of £4-5 hillion ($6.5-8 hillion) a year.® This compares with the
UK’ s Department for International Devel opment’sannual aid budget of
around £3 billion ($4.7 billion). The ECGD now covers 3% of theUK’s
total exports (down from about 30% in the late 1960s).

T he UK’s Export Credits Guarantee Department (ECGD), set up

The ECGD has always operated a break-even objective.™™® It is now
required to break even every three years (rather than on an annual ba
sis). Intheten yearsprior to 1990, the ECGD incurred total losses of £3
billion ($5 billion).** For businessit has backed since 1991, however,
the ECGD has achieved a surplus of £753.5 million ($1.1 billion) and,
since 1993, has generated a net cash surplus.*? In fact, the ECGD
achieved an operating surplus of £204.3 million ($325 million) in 2000/
01 and £132.1 million ($210 million) in 2001/02 and now makes a net
contribution to the UK Treasury of £100-200 million ($160-320 mil-
lion) ayear.™

The ECGD claimsthat it charges premiums at arate that is " sufficient
to cover” risks and administration costs, and that it does not therefore
draw on taxpayers money. But between 1995 and 2001, premium in-
come usually covered only between one-third and one-half of claims
paid out.*** In 2000-2001, for instance, the ECGD earned £109.5 mil-
lion ($175 million) in premiums, but paid out £298 million ($475 mil-
lion) worth of claims.*® In 2001-02, the ECGD earned £76.8 million
($122 million) in premiumsand paid out £250 million ($398 million) in
claims. 16

Meanwhile, thefact that the ECGD only hasto break even rather thanto
show a positive return of 8%, as other public sector enterprises such as
London Underground has led to estimates that the ECGD provides an
implicit annual subsidy to the companies it supports of around £400
million ($640 million) per year.” It also means that the ECGD is able
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to keep premium charges much lower than they would bein the private
sector.™8 A January 2003 report, produced for the ECGD by National
Economic Research Associates on the economic costs and benefits of
the ECGD, concluded that ECGD support did constitute a subsidy. It
argued that removing this subsidy would “have a negligible effect on
UK capital goods exports’ and that there was a “strong rationale for
eliminating any subsidy in ECGD’s current pricing regime” 1t°

Thuswhile UK taxpayers may not be losing money through the activi-
ties of the ECGD, they are subsidising the activities of UK companies
operating abroad. ECGD ought, therefore, to be accountableto them for
how it usestheir money and be able to demonstrate a clear sustainable
devel opment purpose.

Backing Industry Sectors Prone to
Corruption

Although all industry sectors can apply for ECGD support to do busi-
ness abroad, the department primarily provides support to six of them:
military and defence; civil aerospace; power generation and transmis-
sion; water; energy and transport.'?? Several of these sectors have some
of the worst records on corruption.*?

118.

119.

122.

123.

Yet he went on to say that the ECGD was
“not regarded as having a subsidy”
(Hansard, 2/11/00, House of Commons
Debate, “Export Credits Guarantee De-
partment”, Columns 288WH and
327WH).

I1f the ECGD were operating asif it werea
private sector enterprise, it would haveto
make a return of 11% (Dr Pinar Bagci,
Stephen Powell, James Grayburn, Vaktang
Kvekvetsia, Anthony Venables, “ Estimat-
ing the Economic Costs and Benefits of
ECGD: A Report for the Export Credits
Guarantee Department”, NERA, January
2003, p.iii).

Dr Pinar Bagci, Stephen Powell, James
Grayburn, Vaktang Kvekvetsia, Anthony
Venables, “ Estimating the Economic Costs
and Benefits of ECGD: A Report for the
Export Credits Guarantee Department”,
NERA, January 2003, pp.ii, viii.

Only 1-2% of ECGD support goesto edu-
cation and medical projects.
Transparency International pressrelease,
14/5/02, “Transparency International re-
leases new Bribe Payers Index (BPI)
2002".

Box 2
ECGD Products and Services

Unlike some ECAs, the ECGD does = Supplier Credits — which allow
not provide direct loans. Nor does a UK exporter to pass on

its financial support go directly to payment risks to the UK bank
the exporter. Rather, the ECGD involved, and to get paid quickly
supports loans made by UK banks and in full as soon as goods are
to a particular “buyer”, usually the delivered or services performed,

rather than having to wait until
the overseas buyer can raise the
funds.

importing government or govern-
ment department, specifically to

enable the importing government
or business to pay for goods and " Lines of Credit — which allow

services from a particular UK UK exporters to set up a fin_ance

company. These loans are often package with buyer institutions

made through third parties such to finance a series of contracts

as banks in the importing country. for either goods or services. A
line of credit is put in place

The bulk of ECGD business is in before the contract is signed

and is therefore quick, as well
as being available for contracts
that are worth as little as
£20,000 ($32,000).

= Overseas Investment

Insurance — which is primarily
political risk insurance on equity
or loan investments made by a
UK company in an overseas
business, or on a bank loan
made to an overseas company.
These political risks include

the form of Buyer Credits, which
operate in exactly this way. The
UK exporting company is paid by
the UK bank upon delivery of the
goods or services to the country
concerned. The ECGD guarantees
the UK bank both full repayment
of the loan made and a reason-
able rate of return. The other
major business activity of the
ECGD is Supplier Credit Insur-

ance, particularly through Export expropriation, war, restrictions
Insurance Policies (EXIP) that on remittances and, in some
give insurance cover to suppliers cases, breach of undertaking.
against the risk of not being paid The ECGD states that one of the
under their contract.*?° many advantages of this

scheme is that, if a political
Other products offered by the event were to interfere with a
ECGD are: business in which a UK

company had an investment,
the fact that the UK govern-
ment is involved means that
“we would hope to resolve
the matter before the inves-
tor needs to make a claim” —
that is, diplomatic pressure
would be brought to bear to
ensure the smooth running
of the company.

" Project Finance - which
covers large projects for
which revenues from the

p

repayment, and for which the
assets and contracts involved
are used as security. The
involvement of the ECGD
often enables UK banks and

b
fi

Project finance projects take
several years to complete and
are expensive.?!

120.

121.

roject are relied upon for

usinesses to find further
nancing from other sources.

These risks covered by this
insurance include the risk of
the purchaser going bankrupt,
or failing to pay, and also
political risks such as civil
disturbances or actions by
overseas governments affecting
performance of the contract, or
political, economic or adminis-
trative occurring abroad that
prevent payment.

Information taken from the
ECGD website,
www.ecgd.gov.uk.
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124. ECGD, Annual Report and Resource Ac-

125. Catherine Courtney, “ Corruption in the

126. Michael Bartlett, “The case against

counts 2000/01, p.40.

Nearly 55% of the ECGD’s defence
portfolio goes to the Middle East and
38% to Asia. The bulk of military cover
is for aircraft (58.2%), vehicles (23%),
radar and radios (12%) and ancillary
equipment (6%). SeeNicholasHildyard,
Snouts in the Trough, Corner House
Briefing 14, July 1999, p.14, www.
thecornerhouse.org.uk/briefing/
14ecas.html.

Official Arms Trade”, Transparency In-
ternational, Policy Research Paper 001,
April 2002, p.3; The Economist, “Odd
Industry Out”, 18/7/02

Almost one-third (30%) of ECGD backing goes each year to defence
projects—amost half between the years 1998 and 2001.** The defence
industry has consistently been one of the worst corruption offenders,
second only to construction and public worksin Transparency I nterna-
tional’s Bribe-Payers Index. According to the US Department of Com-
merce, half of al bribes paid between 1994 and 1999 involved defence
contracts, despite thefact that arms constitute only 1% of world trade.?
Research by the UK’s Religious Society of Friends shows that the de-
fence part of ECGD’s business is heavily subsidised by the civil busi-

ness it backs.1%

Of the civil (rather than military) projects that the ECGD supports, the
highest percentage (25% in 2000/01 and 41% in 1999/2000) is in the

Box 3

The ECGD and Arms Export Subsidies

OECD agreements about the
minimum level at which ECAs can
set their premium rates do not
apply to defence equipment (see
Section One, p.12). The ECGD
states that while it therefore does
not have to apply minimum
benchmarks on arms exports, it
does in fact do so.*?” However,
from figures provided by the
ECGD to Parliament, it appears
that premiums earned by the
ECGD from exports in the
defence sector account for a
much lower percentage of claims
paid out than the overall figure.*?®

Whereas overall aggregate figures
show that premiums cover one-
third to one-half of claims paid
out by the ECGD, for the defence
sector, the percentage of claims
covered by premium payments
drops to between one-fifth and
one-quarter. In 2000-01, for
instance, premiums earned in
defence projects amounted to
£38 million ($60 million) while
claims paid out came to nearly
five times this amount at £181
million ($288 million).?° In
1999-2000, premiums earned on
defence projects amounted to
£27 million ($43 million), while
claims paid out amounted to
£152 million ($242 million).
Recoveries for the defence sector,
meanwhile, have been very low.
According to figures provided to
the UK Parliament by the Depart-
ment of Trade and Industry, from
1990-2001 premiums earned on
defence business amounted to
£251 million ($410 million),
claims paid out amounted to

£970 million ($1.58 billion) but
only £122 million ($199.7 million)
was recovered.**° These figures
mean that the ECGD was left with a
£597 million ($977 million) short-
fall for its defence business over
this ten year period.

These figures also suggest that, at
the very least, as chief economists
from the Ministry of Defence and
academics put it in a report for the
University of York Centre for
Defence Economics: “It is still not
possible to conclude that the
objective of covering the cost of
claims through premiums so as to
break even over the long run is
being achieved”.*®! By failing to
break even, and therefore to cover
its losses, the ECGD is in effect
providing a subsidy to the defence
sector.>®? As Michael Bartlett from
the Religious Society of Friends
states: “it is precisely by the losses

that [the ECGD] makes in this sector

of insurance that it is providing
subsidies”.*33 The ECGD has in fact
made a loss on the defence sector
in every one of the last 12 years.
Since 1990, the amount of pre-

mium earned combined with claims

recovered has never even ap-
proached the amount paid out in
claims.

The subsidy that the ECGD provides

the UK arms industry has also been
calculated in other ways. According
to research by Saferworld and the
Oxford Research Group comparing
the premiums that would be
charged by private lending organi-
sations for defence equipment to
the same countries to which the

ECGD backs arms exports with
ECGD premium rates, the ECGD
provides an annual subsidy of
£227 million ($362 million) to
the defence sector.t**

NGOs and Members of Parlia-
ment have been making a strong
moral argument for some years
now that that the ECGD should
not back defence exports at all.
At present, the defence sector is
entirely dependent upon the
support offered by the ECGD.
Government officials and sup-
porters of the arms industry
always assert that if the UK
government were not to provide
this kind of support, many
thousands of jobs would be lost
and the British economy would
suffer. But analysis by the
University of York Centre for
Defence Economics in November
2001 suggests that, while a
halving of defence exports would
lead to the loss of 49,000 jobs in
the defence industry, another
67,000 new jobs would be
created in the civil economy over
the following five years. It also
states that “the economic costs
of reducing defence exports are
relatively small and largely one-
0ﬁ”.135

The Corner House believes that it
is not inherently wrong for the
ECGD to provide subsidies,
provided they are in the public
interest. Subsidies could, for
instance, be an appropriate tool
to kick-start a domestic renew-
able energy export market — a
market that could benefit

24
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power generation sector — a sector ranked sixth in Transparency Inter-
national’slist of corrupt industries. The oil and gasindustry, meanwhile,
another key, related areafor the ECGD and the focus of its new “Good
Projects in Difficult Markets’ initiative,** is the third most corrupt
industry in Transparency International’s Index.

Itishardly surprising, therefore, that the ECGD has beenimplicated in
some of theworst scandal sinvolving British business operating abroad.
Inthe mid-1980s, it backed the Al Yamamah deal with the government
of Saudi Arabia, adeal that included the sale of Hawk and Tornado jets.
British defence companies are alleged to have either agreed to pay or
actually paid commissions ranging anywhere from 5% to 25% of the
contract price to middlemen and officials in connection with the deal.

140.

ECGD underwriting of arms sales’, pa-
per givenat “Beyond Business Principles’
Seminar on Export Credit Reform, House
of Commons, 23/5/02, www.
thecornerhouse.org.uk/documents/sub-
sidy/html.

The* Good Projectsin Difficult Markets’
scheme is for projects in countries for
which the ECGD would not usualy ac-
cept projects because of the risks of non-
payment by theimporting government in
case of default. The scheme is primarily
designed for projectsin Africa, the Cas-
pian Area and the Middle East and for
those in the oil and gas, petrochemical,
mining, telecommunications, and airport
and port construction sectors. Projects
under this scheme must be financially

developing countries importing
crucial technology and could help
the UK to meet its commitments
under the Marrakech accords®¢ to
ensure that export credit agencies
support the transfer of climate-
friendly technologies.*®” But the
ECGD should not contravene its
own commitments to ensure that
its activities mesh with other UK
government objectives on sustain-
able development, human rights'sé
and good governance by subsidis-
ing an industry that contributes
nothing to these goals — an indus-
try, moreover, that is generally
uncompetitive, profoundly secretive
and riddled with corruption.3®

At the very least, the ECGD should
broaden its current prohibition on
selling arms to the 63 poorest
developing countries to all develop-
ing countries. It should also bring
the defence sector into line with all
the other sectors it supports by
ensuring that ECGD business in this
sector breaks even, and by ensur-
ing that its premium rates are
commensurate with the specific
risks involved in backing the
defence sector.

127. Communication from the ECGD,
21/5/03.

The ECGD not only applies
different financial criteria to the
defence export sector: it also
applies different impact screening
criteria. Defence exports are not
subject to the ECGD’s impact
assessment that all other sectors
go through. The ECGD argues that
this is because defence exports
are already subject to scrutiny
through the government’s export
licence process, overseen by the
Department for Trade and

128.

129.

130.

131.

132.

133.

134.

135.

Industry, which screens for human
rights concerns and for whether
the defence equipment might be
used for internal repression,
external aggression or might be a
risk to regional security.

Hansard, 4/2/02, Commons
Written Answers, Column 645W,
Ms Hewitt to Mr Stinchcombe MP.
Hansard, 21/6/02, Commons
Written Answers, Column 589W,
Ms Hewitt to Mr Cousins MP.
Malcolm Chalmers, Neil Davies,
Keith Hartley and Chris Wilkinson,
“The Economic Costs and Benefits
of UK Defence Exports”, University
of York Centre for Defence
Economics, November 2001,
www.york.ac.uk/depts/econ/rc/
defence_exports_novO1.pdf.

The January 2003 National
Economic Research Associates
(NERA) report for the ECGD
suggests that, far from there
being a subsidy to the defence
sector, the ECGD has in fact been
slightly overcharging in its
premiums in this sector (Dr Pinar
Bagci, Stephen Powell, James
Grayburn, Vaktang Kvekvetsia,
Anthony Venables, “Estimating the
Economic Costs and Benefits of
ECGD: A Report for the Export
Credits Guarantee Department”,
NERA, January 2003, pp.ii, viii).
But this contradicts evidence given
in Parliamentary Answers by the
government, as noted in the main
text of this report.

Michael Bartlett, “The case against
ECGD underwriting of arms sales”,
paper given at “Beyond Business
Principles” Seminar on Export
Credit Reform, House of Com-
mons, 23/5/02,
www.thecornerhouse.org.uk/
documents/subsidy/htmi.

Paul Ingram and lan Davis, The
Subsidy Trap, Saferworld and
Oxford Research Group, July
2001, www.saferworld.co.uk/
pubsubsidy.pdf.

Malcolm Chalmers, Neil Davies,
Keith Hartlety and Chris Wilkinson,
“The Economic Costs and Benefits

136.

137.

138.

139.

of UK Defence Exports”,
University of York Centre for
Defence Economics, November
2001, www.york.ac.uk/depts/
econ/rc/
defence_exports_novO1.pdf,
para 86, p.33.

The Marrakech accords were
adopted in November 2001 at
the 7" Conference of the Parties
to the 1992 UN Framework
Convention on Climate Change.
They are a set of legally binding
rules that implement the Kyoto
Protocol - the global climate
change treaty that committed
industrialised nations to legally
binding reductions in emissions
of greenhouse gases.

Kate Hampton, “Recommenda-
tions from Friends of the Earth
to the ECGD regarding Sustain-
able Energy and Climate
Change”, paper prepared for
Seminar on Export Credit
Reform, House of Commons,
23/5/02,
www.thecornerhouse.org.uk/
document/climate.html. A good
example of ECGD backing for
projects that could further
sustainable development is
ECGD support for a small UK
company, John Gordon Ltd, to
export low-emission burners
that use coffee bean husks as
fuel to a Costa Rican coffee co-
operative. See
www.ecgd.gov.uk/graphic/
news/
shownewsarticle.asp?newsid=100.
Countries with poor human
rights records that, as of 2001,
still owe the ECGD for defence
equipment include Algeria,
Indonesia, Kenya, Nigeria, Saudi
Arabia and Turkey (Hansard, 2/
12/01, Commons Written
Answers, Column 145W, Ms
Hewitt to Dr Cable MP).
Catherine Courtney, “Corruption
in the Official Arms Trade”,
Transparency International,
Policy Research Paper 001,
April 2002.
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viable, generate hard currency, use escrow
accounts (specia bank accountsinwhich
money isheld to pay for taxes, premium
on insurance and other ongoing costs on
time), and have majority private sector
ownership. Sofar, UK company involve-
ment inthe Blue Stream Pipeline between
Russia and Turkey (see Section Three,
Case Study A, p.59), in a£1.24 billion
($1.98 hillion) Liquid Natural Gas Plant
on Bonny Island in Nigeria, and in the
construction of the Kotoka airport in
Ghanahasbeen funded under thisscheme.
Project Finance, 1/11/01, p.44, “Image
and Reality: ECA Review”.

Campaign Against the Arms Trade,
“Memorandum submitted to the Interna-
tional Development Committee hearing
on corruption”, March 2001 (http://
www.cagt.org.uk/information/issues/cor-
ruption-submission-0900.php); Paul
Ingram and 1an Davis, The Subsidy Trap:
British Government Financial Support
for Arms Exports and the Defence In-
dustry, Saferworld and the Oxford Re-
search  Group, July 2001,
www.saf erworld.co.uk/pubsubsidy.pdf.
TheAid and Trade Provision—atied aid
schemethat started in 1977 and wasrun
jointly by the Department of Trade and
Industry and the Overseas Devel opment
Administration—was specifically aimed
at supporting overseas aid projects with
developmental val uethat were of particu-
lar commercial importanceto the UK. It
was abolished by the New Labour Gov-
ernment in 1997.

National Audit Office, “Pergau Hydro-
Electric Project”, October 1993, para 20,
p.5.

ibid, para19, p.5l. The pricefirst quoted
by anAustralian company for building the
dam was £140-150 million ($223-240
million). The Balfour Beatty/Cementa-
tion International joint ventureoriginaly
quoted for £200-300 million ($320-480
million) in 1988. By 1989, they had re-
vised the contract proposal, first to £316
million ($503 million) and then, a cou-
pleof monthslater, to £397 million ($632
million). By 1991, the contract price had
become £417 million ($664 million).

R v Secretary of Sate for Foreign Af-
fairsex parte World Devel opment Move-
ment [1995] 1All ER 611, at 617e-620h.
Information taken from Pratap Chaterjee,
“British aid for Malaysian Dam”, World
Rivers Review, 11 November 1993; and
FIVAS (Association of International War
ter and Forest Studies), “Court Casesin
Dam Projects’, Norway, 1999, http://
www.solidaritetshuset.org/fivas/rettsskr/
nyrettsindex.htm; National Audit Office,
“Pergau Hydro-Electric Project”, Octo-
ber 1993.

Samuel Brittan, “ The hidden cost of pro-
moting arms sales’, Financial Times, 6/
1/00

The Daily Telegraph, 11/2/02 “No
Baksheesh please, we're British”.

Throughout the 1990s, there were persistent rumours of corruption.**2A
1992 report by the UK’s National Audit Office investigating the deal
has yet to be published despite repeated requests from Parliament.

In 1991, the ECGD was involved (through the UK government’s now
defunct Aid and Trade Provision) in supporting the involvement of a
consortium led by UK company Balfour Beatty to build the Pergau dam
in Malaysia. The construction of the dam, which wasfunded by thethen
Overseas Development Administration (ODA) of the UK government,
was linked to an arms deal with Malaysia worth £1 billion ($1.6 bil-
lion). Officialsat the ODA described the dam as* uneconomic”, a“very
bad buy” and a burden on Malaysian consumers, who would end up
paying £100 million ($160 million) morefor eectricity than other cheaper
power generation alternatives could have supplied.** The contract was
not won through competitivetender. During the process of investigating
the spiraling price of the contract, ODA officials urged Balfour Beatty
tolower itsfeesfor agency servicesfor the project, whichit regarded as
excessive.'® ODA officials were effectively over-ridden by the UK’s
Foreign Office, which pushed for UK government support for the dam
to go ahead. The UK NGO, the World Development Movement, suc-
cessfully challenged the use of British aid money for this project in the
UK courtsin November 1994.14¢ The case effectively set aprecedent to
makeitillegal to use British aid money for uneconomic projects.’#’

These high-profile cases are not just one-offs. Asthe case studies bel ow
illustrate, an institutional culture has existed within the ECGD of al-
most completely disregarding corruption as a serious risk factor that
could underminetheviability of projects backed and could increasethe
costs both for UK taxpayers and for the citizens of countriesin which
the projectstake place.

ECGD and British Business Culture

Theinstitutional failurewithinthe ECGD to recognise or tackle corrup-
tion has devel oped out of along-standing and intimate relationship be-
tween the ECGD and the British business community.

Huw Evans, a former UK Executive Director at the IMF and World
Bank and one-time deputy secretary at the UK Treasury, said that the
ECGD wasfar too vulnerable to the intensive lobbying of UK govern-
ment ministers carried out by large corporations.!*® In addition, the
ECGD’sAdvisory Council was until recently made up solely of mem-
bers of the business and banking community, some of whose companies
benefited from export credits. This closeness between the ECGD and
the business community may be why the ECGD has reflected the com-
monly accepted notion in the business community that bribery isanor-
mal, albeit unsavoury, way of winning contracts abroad.

Thisnotionisindicated in arecent comment made by Gary Campkin of
the Confederation of British Industry (CBI) — the UK employers’ or-
ganisation —that: “ The CBI and British businessistotally against brib-
ery, corruption and extortion. But these sort of issuesare often about the
way you do business.” * A report in the Daily Telegraph national news-
paper into British anti-corruption legisation passed in 2002 to imple-
ment the OECD anti-bribery convention noted that “few businessmen,
understandably, will talk openly about bribery and corruption abroad.
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Off the record however they admit that enormous amounts go on.”
The Economist has reported that many in the business community “ be-
lievethat in large parts of the world acompany that does not pay bribes
does not do business.” 15

According to Transparency International’s annual Bribe Payers Index,
British companiesresort to bribery more than Dutch, Belgian or Swed-
ish ones, but not as much as US, French or German companies. World
Bank research indicates that 14% of British companies operating in
former Soviet Union countries pay kickbacksto obtain government con-
tracts.®>? Until recently, the mgjority of firms blacklisted by the World
Bank under itsfraud and corruption guidelines, and thus not eligiblefor
World Bank contracts, were British.>

British companies appear familiar with the traditional bribery practice
of making paymentsinto offshore bank accounts, but may also use more
subtle and |esstraceable means such asbuying villas or homesfor influ-
ential decision-makers, paying for children of public officialsto attend
private schools or universitiesin Britain, paying for lavish holidays, or
lending the company credit card to the relevant official. They are a'so,
according to a former chief executive officer of UK energy company
Premier Oil and Gas, Roland Shaw, “very good at finding other ways of
doing it [bribery] — perhaps investing in a college so that the politician
can stand up and say they bought the equipment, but look at the benefit
we got for the country.” 154

ECGD Backing in Countries With Corruption
Problems

Another major reason why the ECGD has ignored corruption is that
some of the best opportunities for British exports are in countries with
the most serious corruption problems. Between 1996 and 2001, China,
Indonesia, the Philippines, Saudi Arabia, Turkey and Russia—all coun-
tries noted for high levels of corruption in business transactions and
public procurement™® — regularly featured in the top 10 countries for
ECGD support (see Appendix 1, p.75).%

Indonesia has been in the top five countriesfor ECGD guarantees over
the last two years. An Indonesian state audit report in September 2002
revealed that 4.2 billion rupiahs (£280,000/$550,000) of foreign fund-
ing intended as export credit facilitiesfor the Indonesian defence minis-
try, armed forces and national police were missing because of corrup-
tion.* Theworst offender, according to the report, was the Indonesian
air force, whose finances showed irregul aritiesworth $82.5 million. The
Indonesian air forceis now conducting areview of itsprocurement pro-
ceduresinthe 1990samid allegationsthat the priceit paid for Hawk jets
sold by British Aerospace (now BAE Systems) in the early 1990s with
ECGD backing was inflated to encompass alarge commission to then
President Suharto’s daughter, Siti Hardiyanti “ Tutut” Rukmana, who
acted as British Aerospace’s agent for the contract.'s

Thereis considerable pressure on the ECGD to provide cover in those
marketsthat British business considersto beitsbest opportunities, irre-
spective of local conditions or corruption problems. Such pressure is
illustrated by theintenseindustry lobbying of the ECGD to extend cover
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The Economist, “The Short Arm of the
Law”, 28/2/02. There is a distinction to
be made between “facilitation payments’
and bribes. Theformer aregeneraly small
payments madeto bureaucrats or lower of-
ficials to speed up access to visas, docu-
ments, telephone lines and so on, or to
avoid unwel comevacci nations of employ-
eesrequested by customsofficials, or un-
necessary fines by policemen. In evidence
to the UK Parliament’s International De-
velopment Committeein March 2001, two
UK companies, BP and Unilever, admit-
ted making such payments. Technically,
facilitation paymentsareillegal under the
UK’s 2001 Anti-Terrorism, Crime and
Security Act, but the UK government has
stated that it will not prosecute such pay-
ments (Foreign and Commonwedlth Office
and Trade Partners UK legflet, “UK Brib-
ery and Corruption Law”, January 2003).
Evidence shows, however, that companies
that make such paymentsarein fact more
likely to spend more time, not less, en-
gaged in bureaucracy and to have further
demands for more bribes made of them.
With regards to large bribes, companies
usually present themselves as victims of
venal local politicians. Infact, thereverse
is often the case as companies trip over
themselvesto givebribesinorder towina
contract and eventurn upin countrieswith
suitcases full of cash. For analysis of the
institutional racism at the heart of the pre-
sumption to bribe by Western businesses,
see Nicholas Hildyard, “The Lesotho
Highlands Water Project — What went
wrong? (Or rather: What went right? For
whom?), presentation to Chatham House
Conference “ Corruption in Southern Af-
rica— Sources and Solutions’, London, 10
July 2000, www.thecornerhouse.org.uk/
document/lesochat.html.
TheTransparency International and World
Bank research are at oddswith each other
onAustriaand Belgium. Accordingto Tl,
these countries are among the least likely
to bribe, while the World Bank maintains
that they are the most likely after Greece
to bribewhen their companiesdo business
in transition countries. This discrepancy
shows how provisional such ratings are
sincethey depend upon the perceptions of
thoseinterviewed.

In 1998, the World Bank set up a sanc-
tionscommitteeto investigate cases of cor-
ruption by companiesinvolvedin bidding
for or carrying out aWorld Bank-backed
contract. The Sanctions Committee meets
regularly to review investigations and to
debar firmsfound guilty. It also publishes
a comprehensive list of debarred firms,
“The World Bank Listing of Ineligible
Firms’. In December 2002, therewere 78
companiesonthislist, 36 of them British.
See http://www.worldbank/org/html/opr/
procure/debarr.html.

The Daily Telegraph, 11/2/02 “No
Baksheesh please, we' re British”.
InTransparency International’s Corruption
PerceptionsIndex for 2002, Russia, China,
Indonesiaand the Philippinesall comein
the bottom 45 countries out of 102 coun-
triessurveyed. The Index ranks countries
from 1 (theleast corrupt) to 102 (the most
corrupt) according to surveys that assess
the perception of the degree of corruption
in each country by business people, aca-
demicsand risk analysts. Thetop country,
whichisperceived to betheleast corrupt,
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has consistently been either Finland or
Denmark. A country must have at least
three surveysto draw on beforeit can be
included in the list. Saudi Arabiais not
named in this Index because of the lack
of surveys, but is known to have a cor-
ruption problem. Commissions on mili-
tary contracts in the country run from
anywhere between 5% to 40%. One
Saudi Royal, Prince Sultan, isalleged to
have amassed apersona $10 billion for-
tunelargely from taking commissionsfor
armssales.

Annual Report and Resource Accounts
2000/01, ECGD.

BBC News 18 September 2002, “Indo-
nesia‘loses $711m”.

The Jakarta Post, 15 July 2002
“Soeharto clan’s past abuses emerge”.
See BPAmoco Pic, Memorandumto In-
ternational Development Committee's
report “The Export Credits Guarantee
Department —Developmental Issues’, 30/
11/99; Trade and Industry Select Com-
mittee, Third Report, “ The Future of the
Export Credits Guarantee Department”,
11/1/00; Engineering Employers Federa-
tion, “Budget Representation to HM
Treasury for 2001”. For Corruption Per-
ceptions Index, see Transparency Inter-
national’s Press Release, 13/9/02. In
2000, government ministersweresaidto
be holding discussions about whether to
extend export credit cover to Angola
Project Finance, 1/11/02, “Imageand re-
aity: ECA Review”.

Trade and Industry Select Committeere-
port, “The Future of the Export Credits
Guarantee Department”, 11/1/2000
Due diligence means investigating the
history, performance and value of acom-
pany beforeinvestingin it or extending
financial support toit.

Drawn from newspapers except the last
two quotesthat arefrom Blaine Harden,
Africa: Dispatchesfroma Fragile Con-
tinent, Fontana, 1992, p.187.

WL PU wasalso aconsulting engineer on
the Pergau Dam, see p.26.

A. Darnaudet and M. Fauconnier, “Ret-
rospective Evaluation of the Turkwell
Project in Kenya’, Report for French
Ministry of Economy and Finance —
Treasury Department, March 1992, p.2.
According tothe ECGD, the project was
called simply “Hydro-electric dam,
Kenya” in its files and not “ Turkwell
Gorge hydro-electric dam, Kenya’, ac-
counting for the confusion asto whether
it had backed the project or not.

for oil-rich Angola. Several oil and construction interests, including BP
Amoco plc, the Export Group for Constructional Industries and the
Engineering Employers Federation, have asked the UK government to
extend ECGD cover to Angola. The country has been off cover for 15
years because of political and economic instability, owes the ECGD
£131 million ($208.5 million) and is considered to be one of the most
corrupt countriesin theworld. It is beaten to bottom place only by Ni-
geriaand Bangladesh in Transparency International’s 2002 Corruption
Perceptions Index that surveys 102 countries.**® In November 2001, the
ECGD stated that it was considering including Angola under its new
“Good Projects in Difficult Markets” scheme.’® This statement sug-
geststhat, as Huw Evanstold the UK Parliament’s Trade and Industry
Select Committee in 2000 when it was looking into the future of the
ECGD, final decisionsabout whether the ECGD should support projects
“often owe more to political weight than to fine calculations of risk
assessment.” 16

Thefollowing nine case studies examine projectsthat the ECGD backed,
mainly in the 1990s, with insufficient regard to corruption issues, and
illustrate the ECGD’ sinadequate procedures. The Department hassince
introduced anti-corruption measures, which are examined in Section
Three (p.57ff). Whilethe case studies may therefore be considered “ his-
torical”, most of them are still very much current or “live” in that the
extent of corruption involved is only now coming to light and still re-
quiresaction onthepart of ECGD. Actionisalso required in those cases
in which the countries involved are paying the price for the historical
failure of the ECGD to follow adequate due diligence procedures'®? on
corruption.

Case Study 1
The Turkwell Gorge Hydro-Electric Power
Station, Kenya, 1986

“Thewhitest of whiteelephants”
“ A stinking scandal”
“ A fiasco of thefirst magnitude”
“Thebastard issueof indifferenceand greed”
“Therichest dirty deal in Kenya'shistory”
Various descriptions of the Turkwell Dam'®

In August 1986, the ECGD issued a guarantee of £17.5 million ($28
million) to aBritish consulting company, Watermeyer L esse Piesold and
Uhlmann (WLPU),'** subsequently renamed Knight Piesold (and now
called Scott Wilson Piesold), to act as second consultant and assi stant
employer on the Turkwell Gorge Hydro-Electric Dam in Kenya.'® De-
spite evidence to the contrary, the ECGD denied supporting Turkwell
both inthe UK Parliament and to The Corner House directly until 2001
whenit finally admitted publicly that it had backed the project. % Turkwell
has become a by-word in Kenyafor corruption and mismanagement.

The Turkwell Gorge project was conceived in the 1960s. From the be-

ginning, concernswere expressed that it would be problematic. Thedam
was to be built on a magjor earthquake fault, even though other more
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suitable and cheaper sites had been identified. Initial feasibility stud-
ies'®” raised questions about the reliability of the seasonal flow of the
Turkwell river, possible siltage problems and potentia detrimental envi-
ronmental impacts downstream, particularly to forests that sustained
local people.’®®The Kenyan government repeatedly postponed carrying
out a study funded by the Norwegian government’s aid department,
Norad, into the effects of the dam on the Turkana people living in the
areal69

The European Economic Community (EEC) wasin the process of com-
missioning a study to look further into these issues when, in January
1986, the Kenyan government awarded the contract to build thedam to
the French company, Spie Batignolles, without any international com-
petitive bidding procedure.r”® The contract signed was for $250 million
(E157 million), some $102 million (£64 million) more than an original
estimate, and $60 million (£37 million) more than was judged economi-
caly feasible by the French consulting firm, Sogreah.™* Furthermore,
thetermsof financing the dam aslaid out in the contract were extremely
disadvantageous to the Kenyan government: financing was mainly in
the form of non-concessional (that is, full market rate) loans denomi-
nated in rapidly appreciating Swissfrancs, leaving Kenyawith the pros-
pect of an ever-increasing debt burden. At the time, there was an infor-
mal agreement among European countries that they would pay for ma-
jor projects in Africa with low-cost loans, and there were more than
enough donor funds available at the time to fund Turkwell on a
concessional basis.?

In aMarch 1986 internal memo leaked to the Financial Times, the Eu-
ropean Commission delegate to Kenya, Achim Kratz, stated that the
dam was “extremely disadvantageous for Kenya’, but suggested that
Kenyan government officials (particularly President Daniel Arap Moi
and energy minister Nicholas Biwott) “ neverthel ess accepted it because
of high personal advantages®.'"® Allegations of bribery have been con-
sistently raised in the Kenyan media.t”* The World Bank, rival
Scandinavian and British companies, and the British government itsel f
raised further criticisms of the deal at the time.*™

The Turkwell Gorge Dam eventually cost $450 million (£285 million)
to build, threetimestheinitial estimate'’ and nearly twice the contract
price. Soon after it was completed in October 1993, the critics' predic-
tions started to come true. The dam was meant to produce 160 MW of
electricity, but produced only 85 MW because of low water levels.'” By
1998, theriver Turkwell’s flow had fallen by 13%,'"® and by 2000, the
dam was producing 80 MW, with its reservoir nearly 50 metres below
itsfull supply level .17

Because of the corruption surrounding Turkwell, 21991 Consultative
Group meeting of donorsto Kenya, including the World Bank and IMF,
imposed afull aid embargo on Kenya. International donor aid to Ken-
ya's energy sector was frozen until late 1996. The British government,
however, did not participate in this aid embargo,*® and it was not until
1998 that the ECGD responded to corruption concerns by reducing its
liabilities on other projectsin Kenya.

The Turkwell Gorge Dam has continued to be dogged by ongoing alle-
gationsof corruption and financial mismanagement. These haveincluded
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Various consultantsincluding Norwegian
company NORCONSULT, French com-
pany Sogreah and British firm Preece
Cadew and Rider carried out studiesinto
thefeasibility of the project between 1960
and 1984. The Standard, 6/10/93,
“Turkwell Gorge Supplement”

Note presentée au Comité d'aide au
développement, Section V|1, “Thepractice
of French assistance: Turkwell Dam
project”, based on study of French aid to
Africa by Mrs Kleemeier, March 1991,
Sunday Nation, 5/9/93, “How whiteisthe
Turkwell elephant?’; and A. Darnaudet
and M. Fauconnier, “ Retrospective Evalu-
ation of the Turkwell Project in Kenya”,
March 1992, p.2.

Blaine Harden, Africa: Dispatches from
a Fragile Continent, Fontana, 1992,
p.187.

Sunday Nation, 5/9/93, “How whiteisthe
Turkwell elephant?’, p.10.

Note presentée au Comité d'aide au
développement, Section V1. “The practice
of French assistance: Turkwell Dam
project”, based on study of French aid to
Africa by Mrs Kleemeier, March 1991,
p.36.

See Blaine Harden, Africa: Dispatches
froma Fragile Continent, Fontana, 1992,
pp.187, 210.

Achim Kratz, Delegation of the Commis-
sion of the European Communitiesinthe
Republic of Kenya. Confidential memo
re Turkwell Gorge Project, 5" February
1986, quoted in Financial Times, 27/11/
91, “Mr Biwott the Businessman: A look
at the former Kenyan minister’s road to
riches”.

Journalist Blaine Harden estimates
roughly that the kickback would probably
have been about $27 million (£17 mil-
lion), based on the going rate, according
tolocal Kenyan sources, for kickbackson
similar projects that was never less than
10%. See Blaine Harden, Africa: Dis-
patches from a Fragile Continent,
Fontana, 1992, p.210.

Sunday Nation, 5/9/93, “How whiteisthe
Turkwell elephant?’, p.10; Daily Nation,
29/9/93, “Turkwell: *Sour Grapes'
charge”.

Daily Nation, 31/10/95, “Another big
damfor Kerio Valley”.

Daily Nation, Wednesday Magazine sec-
tion, 1/12/93, “ Turkwell: Darkness amidst
light...”

Daily Nation, 21/5/01 “At this rate, we
shall import water by 2010”.

East African, 18/5/00, “ Power crisisdeep-
ens’.

In December 1991, thethen Secretary for
Overseas Development Administration
(ODA, the predecessor department to the
current Department for International De-
velopment), Lynda Chalker, told Parlia-
ment that the UK government was con-
sidering “further aid on top of the very
substantial aid which continuesto bewell
used in Kenya” (Hansard, 18/12/91,
House of Commons Debate, Column 267)
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Allegations documented in the Fourth,
Sixth and Eighth Reports of the Republic
of Kenya's Public Investment Committee
of the Accounts of State Corporations
(1993, 1995 and 1999 respectively).
Daily Nation, 26/6/01, “ Parliamentary In-
vestment Committee preparing its 10" au-
dit report”

Transparency International, Submissionto
International Development CommitteeIn-
quiry into Corruption, October 2000.
Quoted in Blaine Harden, Africa: Dis-
patches from a Fragile Continent,
Fontana, 1992, p.211.

Daily Nation, 1/12/93, “ Turkwell: Dark-
nessamidst light .. .”

ibid.

ibid.

UNEP/GEF Project Document “ Manage-
ment of Indigenous Vegetation for the Re-
habilitation of Degraded Rangelands in
theArid zoneof Africa’, Feb/March 2001.
Daily Nation, 21/5/00, “ Severe Ration-
ing to Take Place”

Daily Nation, 14/9/99, “ Economy thetop
casualty of power deficit”

Email from ECGD Spokesperson to The
Corner House, 10/6/02

illegal contracts, failureto account for expenditure, and overpayment of
contractors by the parastatal company responsiblefor the dam, theKerio
Valley Development Authority (KVDA). 8 Most recently, in 2001, the
Kenyan Parliament’s Public Investment Committee questioned Presi-
dent Moi’s son, Jonathan, regarding pressure exerted on the KVDA to
award one contract to aparticular Kenyan consulting company, Meacom
Consultants Ltd, in 1996-7.28 No final audit of the original Turkwell
deal hasever been completed.’®

One-third of the Turkana people were dependent, particularly in times
of drought, upon ariverineforest irrigated by theriver Turkwell. Before
the dam was built, serious concerns were raised that the dam would
destroy the Turkana peopl € sability to keep livestock, thusforcing them
to depend upon food aid. A Norad study feared that the dam would
“have a devastating effect on the economy, as well as the ecology, of
central Turkana District” .18

Some 800 people were displaced by the Turkwell dam, compensation
for whom was g ow and inadequate.’® “ Community projects’ tolessen
the impact of the project were poorly designed. A hospital and school
were built too far from where peoplelived. As soon asthe dam had been
completed, the drugsin the hospital ran out. Untreated water from the
damwasblamed for an outbreak of typhoid at thelocal hospital .**¢ During
construction, school attendance dropped sharply as children took un-
skilled jobson the site; prostitution became rampant; and 12 peopledied
and 50 were injured as aresult of working on the dam.®”

Longer-term damage to the environment and local people is only just
coming to light. In early 2001, the United Nations Environmental Pro-
gramme started afive-year study on the rehabilitation of rangelandsin
African arid zones. It stated that the main threat to indigenous species of
plants — the main food sources for humans and livestock — was “the
effect of the dam on the Turkwell River which has changed flood pat-
terns and threatened fauna habitats.” 1%

Kenya, adrought-prone country, has been crippled by energy shortages
since it became dependent on hydro-electric power. Two-thirds of its
power comes from hydro-electric stations, which in 2000 were produc-
ing only one-quarter of their average production capacity.’® Kenya's
most serious drought between 1998 and 2000 brought the country toits
knees. Domestic el ectricity consumerswererationed to 12 hours of elec-
tricity aday, 6 days aweek. Kenyan businesses were severely affected
as power surges wrecked machinery, orders could not be met and staff
had to be laid off.*® Heated exchanges in the Kenyan parliament took
place during 2000 over whether Turkwell was a “white elephant” and
over the corruption allegationsthat had always dogged the project. Com-
mentators have suggested that Kenya's dependence on hydro-electric
power stemsfrom thelucrative opportunity for some Kenyansto collect
bribes pai d by Western companiesto secure big construction programmes.

The ECGD haspaid out claimsof £2 million ($3 million) onthe Turkwell
Gorge Dam, of which it has recovered from Kenya £1.2 million ($2
million). As of mid-2002, the ECGD still had a £0.36 million ($0.57
million) liability in respect of Turkwell.**! Giventhat KenyaisaHighly
Indebted Poor Country and given that in December 2002, anew govern-
ment with astrong commitment to tackling corruption was elected, The
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Corner House believesthat the ECGD should review itsrolein funding
the Turkwell Dam, with a view to cancelling unconditionally the out-
standing debt. The Corner House believes that the ECGD must
accept responsibility for this debt because of its negligencewith regard
to corruption.

Date of ECGD guar antee: August 1986
Date of corruption allegation: March 1986

from credible sources.

Kenyan government.

hydro-electric schemes.

The Turkwell Gorge Hydro-Electric Power Station, Kenya

Sour ceof corruption allegation: EU delegateto Kenya, local newspapers
Failuresin ECGD response: a) Gave guarantee despite well-known all egations of corruption

b) Gave guarantee despite the fact that European countries had
agreed to fund such projectsin Africawith low-cost |oans,
which export credit financing is not.

¢) Failed toinsist on proper audit of project being carried out by

d) Denied backing the project despite questionsin parliament and
from The Corner House until 2001.

Cost to Kenyan taxpayer of ECGD guarantee: £1.2 million ($2 million)

Cost to Kenyan taxpayer of corruption: Incalculable sums of money lost through
environmental damage, the effects of theaid
embargo, and dependence on unsuitable

Case Study 2
Ewaso Ngiro Hydropower Scheme,
Kenya, 1990

In June 1990, the ECGD backed 85% of Knight Piesold'sinvolvement
inanother hydro-electric project in Kenya, the Ewaso Ngiro Hydropower
Scheme, with an export credit of £37 million ($59 million). Knight Piesold
conducted feasibility studies and environmental impact assessmentsfor
the scheme that proposed to build three dams for $350 million (£220
million) in total by the year 2007.

In 1992, a World Bank study team criticised the £38.1 million ($60
million) contract awarded by the Kenyan government to Knight Piesol d'*?
as being “five times what such services would normally cost.” Its re-
port, which was obtained by the Financial Times, al so stated that Knight
Piesold had been paid £15.3 million ($24.3 million) up front although
the dam would not come on-stream for another 10 years. The report
noted that “the exorbitant cost of this contract together with the high
level of upfront payments. . . even beforethefeasibility study was com-
pleted, raises fundamental questions about procurement practices and
financial mismanagement” . A 1999 Scoping Study carried out by Knight
Piesold indicated that the company published 14 reports between 1991
and 1993, suggesting that the average cost of each report was more than
£2.7 million ($4.2 million).*3
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Kenya Times, “World Bank and the Ewaso
Ngiro scandal”, 28/1/92

ibid.

TheDaily Nation, “Energy projectsstalled
by donor conditions’, 30/4/00

In this same year, 1990, the ECGD also
backed the sale of British Aerospace Hawk
jetsto Kenyadespite considerable concern
among theinternational community at hu-
mans rights abuses and corruption in the
country. SeeHansard, 16/10/90, Commons
Written Answers, Column 771, Mr Lilley
to Mr David Davis MP; support from the
ECGD for the sale of thejetswas " subject
to Ministerial Direction” according to
Hansard, 23/10/00, Commons Written
Answers, Column 73 W, Mr Andrew Smith
to Mr Matthew Taylor MP.

Republic of Kenya, National Assembly,
1999, Eighth Report of the Public Invest-
ments Committee on the Accounts of Sate
Corporations, p.239.

Interview with Shelley Braithwaitefor The
Corner House, 31/10/00. Knight Piesold
has reported that the project has almost
been completed through to the tender docu-
ment stage, was top of the Kenya Power
and Lighting Company’slist of hydropower
projects, and “could proceed if therewere
morewater around” . Despite Kenya scon-
stant drought problems, Knight Piesoldin-
siststhat thisisaviable project. (Interview
by The Corner Housewith Knight Piesold
representative, 21/8/02)

Daily Nation, “ Environmentalistsdiscuss
power project”, 25/3/99

At the time, Knight Piesold said its fee “was entirely in line with the
normfor work of thisnature”. They argued that itsfeeswere not just for
the feasihility study but also for adjudicating tenders, supervising con-
struction, and conducting post-construction monitoring and siteinvesti-
gations.*® According to a Kenyan newspaper report, Knight Piesold
claimed that the upfront payment was necessary “because of thelack of
traditional concessionary funding certain departures from the ordinary
wereinevitableif the fundswereto be availed and the projects brought
on stream on time.” *%A World Bank team of auditorsthat subsequently
investigated the cost of thefeasibility study cleared the company of any
wrong-doing.'%

ECGD supported this project despite the furore over the Turkwell Gorge
Dam and the imminent aid embargo on Kenya (see p.29)**" and despite
the murder five months earlier of the Kenyan foreign minister, Robert
Ouko, who had been looking into allegations of corruption against sen-
ior government ministers. The chief suspect for Ouko’s murder was al-
leged to be Nicholas Biwott, the energy minister responsible for com-
missioning both Turkwell and Ewaso Ngiro. Biwott has strenuously
denied the all egations and has never been charged. Thereisno evidence
that the ECGD investigated the “financial mismanagement” questions
raised by the World Bank at the time or conducted a full audit of the
project.

Knight Piesold’s partnersin the Ewaso Ngiro Hydropower Schemewere
the Kenya Power Company (KPC) and the Ewaso Ngiro South Devel-
opment Authority. Both bodies have since been criticised by the Kenyan
Auditor-General for Corporationsfor failing to keep adequate accounts
and to prepare proper budgets.**®

In March 2000, the KenyaPower and Lighting Company (the successor
to the Kenya Power Company) downgraded the project’s priority inits
annual Least Cost Expansion Plan. But the project has not been aban-
doned. Drilling to establish geological and geotechnical conditionsfor
underground structures for the dam was completed during 2000. Ac-
cording to the World Bank in Nairobi, the scheme * may reappear in the
future, there is no guarantee that it won't.”** Knight Piesold was in-
volved in 1998 in studies to reduce the impacts of the dam through an
irrigation scheme.

Among the concerns raised by the Maasai Environmental Resource
Codlition (MERC) about the hydroelectric scheme are that the local
Maasal population will lose land and that compensation will not ad-
equately address or reflect the current communal ownership of land.
MERC hasalso criticised the project for not hol ding meaningful consul-
tationswith local Maasai communitiesand for failing to discloseinfor-
mation about the project to these communities.

The project would divert water away from the Masarua Swamp, a key
water resourcein Tanzania sfamous Serengeti National Park, and would
increase water flow into Lake Natron, also in Tanzania. Theincrease of
water into Lake Natron might flood the principal breeding and nesting
grounds of the lesser flamingo. Tanzania has twice vetoed the hydro-
electric scheme on the grounds that it would drive wild animals into
Kenya, thereby destroying Tanzania stourist industry.?®
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There are already reports from the upriver Boran pastoralist people of
intense conflict over accessto the Ewaso Ngiroriver, particularly when
large-scal e export-oriented farms siphon off water for irrigation. They
also report that the Ewaso Ngiro River hasdried up since 1984 except in
the rainy season.?

The ECGD has paid out claims of £8.12 million ($13 million) with
regard to Ewaso Ngiro. It has recovered £5.74 million ($9 million) of
this from the Kenyan government, and till has a residual liability of
£2.38 million ($3.8 million).?> Again, given the changed circumstances
in Kenya and the ECGD’s stated commitment to tackling corruption,
The Corner House believesthat the ECGD should review this debt.

201.

202.

Daoud Tari Abkulla, “Water asbasic need:
The case of Ewaso Ngiro in Northern
Kenya’ in Daniell Morley, (ed), Perspec-
tiveson freshwater issuesand recommen-
dations of NGOs, Report for World So-
cial Development Forum, 12/5/02

Email from ECGD Spokesperson to The
Corner House, 10/6/02

Ewaso Ngiro Hydropower Scheme, Kenya

Date of ECGD guar antee: June 1990
Date of corruption allegation: 1992
Sour ceof corruption allegation: World Bank

Failuresof ECGD response:

Cost to Kenyan taxpayer of corruption: Unknown

a) Gave guarantee despite international concernsover
corruption in Kenya, particularly in the energy sector.

b) Failedtoinvestigate allegations of financial mismanagement.
Cost to Kenyan taxpayer of ECGD guarantee: £5.74 million ($9 million)

Case Study 3
KAFCO Fertiliser Plant, Bangladesh, 199123

“ A completesdll-out of national interests”
“Themost corrupt deal in Bangladesh’shistory”
Various Bangladeshi ministers®

In March 1991, the ECGD gave investment insurance worth £20 mil-
lion ($32 million) to Citibank UK for itsinvolvement in the Karnaphuli
Fertiliser Company (KAFCO) Fertiliser Complex in Chittagong, Bang-
ladesh. KAFCOisthelargest privateforeign investment project in Bang-
ladesh and the singlelargest industrial project in the country. The Com-
plex produces high-grade anmonia and granular urea out of Bangla-
desh’s natural gas for export to the international market.

The $500 million (£315 million) contract for KAFCO, signed in 1990
between the Karnaphuli Fertiliser Company and Japanese companies
Chiyodaand Marubeni, together with the Italian Petro-Chemical Manu-
facturers Association, was hailed by Trade Finance Magazine as the
“Deal of the Year” in 1990. It was later described in early 1992 by a
government minister investigating allegations of corruption as*the most
corrupt deal in Bangladesh’s history” .2%

The government of Bangladesh holds the largest share in KAFCO,
at 43.4%, through the state-owned Bangladesh Chemical Industries
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The details of this case study have been
compiled by the author with the help of
Manucher Towhidi, former Managing Di-
rector of KAFCO, and Toufique Khalidi,
aformer BBC World Service journalist,
previously with the Daily Sar in Bangla-
desh.

The Daily Sar (Bangladesh), 5/2/99,
“KAFCO: How the Flagship Turned
Sour”.

The Daily Star (Bangladesh), 5/2/99,
“KAFCO: How the Flagship Turned
Sour”.
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The Japanese Overseas Economic Coop-
eration Fund provides official develop-
ment assistance in the form of loans and
private sector finance. Since October
1999, it has been incorporated into the
Export-Import Bank of Japan (JEXIM) to
form the Japanese Bank for International
Cooperation (JBIC).

The Commonweal th Devel opment Corpo-
ration also extended £12.8 million ($20
million) worth of loans to KAFCO. The
Commonwealth Development Corpora-
tion, now CDC Group plc, is100% owned
by the UK government’s Department for
International Development. It has£1 bil-
lion ($1.6 hillion) of taxpayers money
invested in more than 50 countries, and
provides equity and risk capital for pri-
vate sector businesses in emerging mar-
kets. Itsgoal istoinvest in businessesthat
contribute positively to national develop-
ment. Inlate 1999, it becameapubliclim-
ited company, and proposals have now
been made to turn CDC Group plcinto a
Public Private Partnership.

Off-take agreements arelong-term agree-
mentsto purchase aset minimum amount
of aparticular product at an agreed price.
Although thiswas strictly speaking apri-
vate procurement contract for which ten-
der was not legally required, the govern-
ment of Bangladesh had such alarge share
in the project that competitive bidding
should have been applied.

Mosharraf Hossainiscurrently State Min-
ister for Energy and Mineral Resources
inthegovernment of KhaledaZia, despite
thefact that Ziahelped to lead the move-
ment that toppled Ershad.

Corporation. The government is also aguarantor for the whole project.
The largest foreign investors in KAFCO are the Japanese companies,
Chiyoda (an engineering company) and Marubeni (a trading company
specialising in textiles, metals, chemicals and fertiliser). Together with
the Japanese government’s Overseas Economic Cooperation Fund —
which prior to 1999 disbursed Japan's Overseas Development Assist-
ance (ODA)?%® — these two companies set up the Kafco Japan Invest-
ment Co Ltd, which holds a 31.3% share in the Complex. Other share-
holders include: the Danish company, Haldor Topsoe (14.95%); Den-
mark’sIndustrialisation Fund for the Underdevel oped (4.35%); the UK
government’s Commonwealth Development Corporation (4.35%
share);?°” and Stamicarbon BV of Holland (1.56%). Chiyoda, Marubeni
and theltalian Petro-Chemical ManufacturersAssociation (IPMA) acted
as contractors on the project. Marubeni and the US trading company,
TransammoniaAG, secured off-take agreements”® allowing them avir-
tually risk-free monopoly to sell all the ammoniaand urea produced by
KAFCO and to charge KAFCO a 2-5% commission on each sale with-
out requiring the companies themselves to get any minimum price for
the products.

The contracts between KAFCO and the foreign contractors were al
signed between April and October 1990 in the last months of the mili-
tary dictatorship of General Hussain Mohammad Ershad. The Gas Sup-
ply and Gas Price and Payment Agreements between KAFCO and the
Bangladesh government were signed on 1 December 1990 in the midst
of apopular revolt that led to the collapse of Ershad’s dictatorship on 6
December 1990. These agreements have been most controversid in Bang-
ladesh, because they entailed the government of Bangladesh supplying
KAFCO with cut-price gas. There was no competitive tender for the
contracts despite stringent requirementsin Bangladesh for competitive
tender in public procurement.2*®

According to aBangladeshi journalist reporting on the case at thetime,
it was common knowledgein Bangladesh that KAFCO involved exten-
sivebribery of government ministersand officials. Mosharraf Hossain,?
the Permanent Secretary at the Ministry of Industries who negotiated
the deal and who was given an unprecedented power of attorney to act
on behalf of General Ershad, alegedly continues to receive personal
financial support from one of KAFCO’slargest foreign investors, Japa-
nese company Marubeni. According to one person familiar with the
KAFCO deadl, “the misshapen nature of KAFCO’s contractual structure
could not have come about without serious high-level corruption”. Gen-
eral Ershad was subsequently tried and jailed on various chargesinclud-
ing corruption. But there has never been an official investigation of cor-
ruption in relation to KAFCO, and no one has ever been prosecuted.

Theterms of the various KAFCO deals were so unfavourable to Bang-
|ladesh that when Khaleda Zia s new government took over from Ershad
in 1991, acabinet committeeinvestigated the project and concluded that
it wasnot in Bangladesh’sinterests and that thewhol e arrangement should
berevised. But strong pressure from Japan, whose export credit agency,
the Export Import Bank of Japan, had underwritten the deal, ensured
that only afew revisionswere made. This pressure al so led the govern-
ment of Bangladesh itself to issue guarantees on the project in 1992
against $250 million (£157 million) of loans and guaranteesto KAFCO
from various export credit agencies.
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The contracts for KAFCO have been described in a white paper pro-
duced for the government of Bangladesh in 2001 on the project as* mani-
festly disadvantageous’ to the company itself. Even though the Bangla-
deshi government was the project’s major shareholder, it did not “ben-
efit in any significant way from itsinvestment in KAFCO” 2! Thefact
that almost all KAFCQO's foreign shareholders also acted as suppliers,
contractors or lenders to the project gave rise “to conflict of interests
among sharehol ders which may have deterred them [from taking] opti-
mal decisions favouring theinterest of KAFCO” 212

From the beginning, the government of Bangladesh granted KAFCO
extraordinary concessionsthat were far morein theinterests of thefor-
eign investors than of the country. KAFCO was to receive gas on a
preferential basis and at a cheaper rate than any other consumer in the
country — at half the price of gas supplied to other fertiliser companies
in the public sector. Thisannual subsidy to KAFCO of cheap gas pro-
vided by the Government of Bangladesh has been estimated at $18.5
million (£11.6 million) ayear. Bangladesh’stotal subsidy to KAFCO up
to January 2003 is estimated to be in the region of $120 million (£75
million). KAFCO was given an income tax holiday for the first nine
yearsof itsproduction, followed by an annual rebate of 50% onincome
tax.?* KAFCO'sforeign equity holders and lenders did not have to pay
any taxes, import or export duties, charges or fees.?

The government of Bangladesh isnot only one of the major suppliersto
KAFCO but aso its major shareholder. It is one of KAFCO’'s major
purchasersaswell —but it hasto buy fertiliser from KAFCO in foreign
exchange and at international prices. KAFCO itself isrequired to pay
2% commission to US company Transammoniaand Japanese company
Marubeni for these salesto the government of Bangladesh, even though
the salesrequire no work on thecompanies’ part and eventhough it was
understood at the outset that the Bangladeshi government would be a
major purchaser of the plant’s products.

The KAFCO fertiliser plant has proved a costly drain on the govern-
ment of Bangladesh’sresources, and not just because of itsgas subsidy.
The plant, according to the contract, was considerably over-priced. It
cost between $130-150 million (£82-95 million) more to build than a
similar plant in Bangladesh at Jamuna.?®> Cost overruns of more than
26% meant that the project finally cost $632.7 million (£397.6 million)
instead of the original contract price of $500 million (£315 million).>

Equipment bought from Romaniaand Italy was so substandard that the
plant did not function properly whenit finally opened in December 1994,
fiveyearsafter the signing of the contract. Within four months of open-
ing, the plant had suffered numerous shutdowns. It failed aperformance
test carried out in May 1995, and the plant did not achieve Plant Accept-
ance?*” until October 2000, after one contractor (and investor), Japa-
nese company Chiyoda, had paid out $30 million (£19 million) in com-
pensation. Production losses caused by shutdowns due to substandard
equipment have been estimated at $78 million (£49 million),?*8 but ac-
cording tointernal projectionsby KAFCO'smanagement, thetotal losses
to KAFCO arelikely to bein excess of $110 million (£69 million).

Itisonly in the last two financia years, 2000-2001 and 2001-2002, that
KAFCO has shown an operating profit of roughly $5 million (3 million)
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White Paper on Karnaphuli Fertilizer
Company Ltd, prepared for Ministry of
Industries, Government of Bangladesh, by
Dr Debapriya Bhattacharya, 16/9/01,
p.27.

ibid, p.27.

The Daily Star (Bangladesh), 5/2/99,
“KAFCO: How the Flagship Turned
Sour”.

A White Paper on Karnaphuli Fertilizer
Company Ltd, Prepared for Ministry of
Industries, Government of Bangladesh, Dr
DebapriyaBhattacharya, 16/9/01

ibid, p.24.

ibid, p.42.

Plant Acceptance is acceptance by the
company commissioning aproject at the
end of construction that the plant hasbeen
satisfactorily completed according to the
termsof the contract.

ibid, p.25.
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The Daily Sar (Bangladesh), 7/11/02
Dr DebapriyaBhattacharya, A White Pa-
per on Karnaphuli Fertiliser Company Ltd,
Prepared for Ministry of Industries, Gov-
ernment of Bangladesh, 16/9/01, p.46.
World Bank Bangladesh Data profile,
Asian Development Bank country data
Personal communication with Manucher
Towhidi, former Managing Director of
KAFCO, 13/1/03

ECGD PressRelease, 9/3/01, “ECGD Ce-

mentssupport for Rolls-Royce Investment
inBangladesh”.

ayear. But if the gas subsidies provided by the government of Bangla-
desh wereremoved, KAFCO would still be operating at aloss.

The white paper on KAFCO prepared for Bangladesh’'s Ministry of
Industriesin November 2001 was deeply critical of the project’ sviabil-
ity. It found that the plant’s mid-term financial viability was in doubt
and that the company’s net assets had declined by 38.5% over six years.#°
It also noted that it isunlikely that the government of Bangladesh will re-
celve“any dividendincome[from KAFCO] for theforeseeablefuture’ 2

Bangladesh isone of the poorest countriesin South Asiaand theworld.
In 1999, according to the Asian Devel opment Bank, 45% of its popul a-
tion lived below the poverty line, while in 2000, World Bank statistics
show that 47% of its children under the age of five were malnourished.??*
It can least afford substandard projects from which, at best, it draws no
benefit and, at worst, which it is forced to subsidise with its limited
public funds. According to the former managing director of KAFCO,
Manucher Towhidi, “simply put, [KAFCO] isthe story of apoor nation
raped by agroup of multinationalsin the name of industrialisation, while
three so-called enlightened and helpful governments (Japan, UK and
Denmark) stood by and allowed it to happen and to continue to this
day”.??? Estimates of the net drain on Bangladesh’s resources of the
KAFCO project arein the region of $350 million (£220 million).

The ECGD has played a significant role as a guarantor for Citibank
UK’s substantial loans to KAFCO. Neither the ECGD, nor its fellow
UK government department, the Commonwealth Devel opment Corpo-
ration, whichisa KAFCO shareholder and lender, seem to have under-
taken any serious analysis of the project’s cost before giving financia
support. The ECGD’sinvolvement shows considerable disregard for the
interests of Bangladesh and for the impact that corruption can have on
the design and implementation of a project. A former KAFCO insider
told The Corner House, “1 think they [the ECGD] were half asleep when
they went into thisproject. | think they weretransfixed by the wonder of
how the plant looked on paper and didn’t stop to take a look at the
details’.

The ECGD istill insuring the KAFCO Fertiliser Complex.??

KAFCO Fertiliser Plant, Bangladesh

Date of ECGD guar antee:

Date of corruption allegation:
Sour ceof corruption allegation:

Failuresof ECGD response:

Cost to Bangladeshi taxpayer of ECGD guarantee: None so far
Cost to Bangladeshi taxpayer of cor ruption: Around $350 million (£220 million)

1991

1991

Government ministersin new Bangladeshi government
a) Almost total failure of any duediligence procedures.

b) Total lack of regard for corruption and its effect on project
design.

c) Total lack of regard for the potential negative impact on
Bangladesh of the project.

d) Failureto ensurethat safeguards were built into the contract
to ensure that the project would function adequately.
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Case Study 4
Lesotho Highlands Water Project,
Lesotho, 1993-7

Between 1990 and 1997, the ECGD supported the involvement of four
British companiesto build the Lesotho Highlands Water Project and its
associated Mudaand Katse dams.?* The four companieswereKier Inter-
national, Sterling International, Balfour Beatty and Kvaerner Boving Ltd.
The ECGD’stota support amounted to £215 million ($342 million).?

Three of the companies backed by the ECGD, Balfour Beatty, Kier In-
ternationa and Sterling International, are members of business consor-
tiaformed for the Project that have beenimplicatedin bribery connected
with the scheme. (Another UK company, Sir Alexander Gibb [now known
as Gibb Ltd], which received EU grants, was on the original list of
companiesto be prosecuted in the Lesotho courtsfor bribery.) Masupha
Sole, the chief executive of the Lesotho Highlands Development Au-
thority, the state body responsibleoverall for the project, wasconvictedin
May 2002 inaL esotho court for receiving bribesand sentenced to 18 years
in prison in June 2002.2%

The Lesotho Highlands Water Project, the biggest water scheme of its
kindintheworld, has alwaysbeen controversial. The £5.5 hillion ($8.7
billion) project, which is dueto be completed in 2020, was designed to
divert water from the mountains of Lesotho through a series of dams
and tunnelsto South Africa’sindustrial province of Gauteng. When the
project started in 1986, its financing from sources outside the country,
in particular, the World Bank, the European Investment Bank, the Euro-
pean Development Fund, the African Development Bank, various ex-
port credit agencies and private banks, was channelled through a UK
bank account in London to get around international sanctions against
the apartheid government of South Africa.

Criticsalways questioned whether the project would bring any benefits
to the peopl e of Lesotho. For acountry inwhich only 9% of theland can
be cultivated, theloss of 925 hectares of arable land and 3,000 hectares
of grazing land had considerable social and environmental impacts.??
Some 27,000 people have lost their farms or access to grazing pastures
as aresult of the first two dams (Katse and Muela) built so far (five or
six areenvisaged in al). About 2,000 peopl e have been resettled. Many
of these people believe that they have not received fair compensation,
and mass demonstrations against the project have taken place. At one
demonstration in 1996, prompted by the sacking of 2,300 workers for
gtriking, five people werekilled and 30 injured. Resettlement has broken
up communities and increased social problems, while the project has
lowered water quality in Lesotho and destroyed natural habitats.??

Suspicions of bribery first surfaced in 1994. Leaked correspondence
between the World Bank and the L esotho government shows that the
Lesotho government wanted to suspend Masupha Sole and another
L esotho Highlands Development Authority official for about four months
whileamanagement audit was completed. Irregularitiesin the Authori-
ty’saccounts had prompted the internal investigation. The World Bank
vigoroudy opposed thesuspension of Soleand theother officid, eventhrest-
ening lega action should the L esotho government go ahead with thiscourse
of action.? Thiscorrespondencewas copied tothe UK government’sover-
seasaid department, the Overseas Development Administration (now the
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ECGD Annual Reports and Trading Ac-
counts for 1993/4, 1994/5, 1995/6 and
1996/7.

Email from ECGD Spokesperson to The
Corner House, 5/11/02. Figures drawn
from parliamentary questionsin Hansard,
however, suggest atotal level of support
of £540.2 million ($860 million). The
ECGD has implied that, because of the
complexity of the project, figures given
in different parliamentary answers may
have been duplicated.

In May 2003, Sol€e's appeal against con-
viction wasdismissed, and hisconviction
on 13 counts of bribery confirmed by
Lesotho’s Court of Appeal. His sentence
wasreduced to 15 yearsto alow for some
sentencesto run concurrently rather than
consecutively.

David Letsie and Patrick Bond, “ Social,
Ecological and Economic Characteristics
of Bulk Water Infrastructure: debating the
financia and serviceddivery implications
of the Lesotho Highlands Water Project”,
www.econj ustice.net/wbb/lesotho3.htm.
PSIRU NewsItem 4730, “Lesotho High-
land Water Project sparks mass demon-
strations’, 19/11/01. For moreinformation
on the Lesotho Highlands Water Project
see www.irn.org/programs/lesotho/
index.shtml, and The Corner House,
“Dams Incorporated: The Record of
Twelve European Dam Building Compa-
nies’, February 2000, www.
thecornerhouse.org.uk/documents/
damsinc.html.

Letter from Praful C Patel, Country Op-
erationsmanager, Southern AfricaDepart-
ment, World Bank, to Mr B Pekeche, Gov-
ernment of Lesotho, 2 December, 1994,
marked “LESOTHO: Highlands Water
Project (Ln. 3393-LSO).
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Hansard, 2/12/02, CommonsWritten An-
swers, PQ 2002/94, Ms Hewitt to John
Austin MP.

Judgement of Justice BP Cullinan, 20"
May 2002, Rex vs Masupha Ephraim
Sole.

Other companiesin the Consortium were
French companies Spie Batignolles and
Campenon Bernard, German company Ed
Zublin AG and the South African com-
pany, LTA Construction.

Currency conversion has been made in
real terms, that is, for the date on which
the paymentswere made. Thejudgement
states that Sole received French Francs
58,654.90, £15,200.00 and $17,180.49
between November 1992 and March
1994.

Count 4, Judgement of Justice BP
Cullinan, 20" May 2002, Rex vs
Masupha Ephraim Sole, p.223.
Currency conversion has been made in
real terms, that is, for the date on which
the paymentswere made.

Judgement of Justice BP Cullinan, 20"
May 2002, Rex vs Masupha Ephraim
Sole, pp.77-78.

David Pallister, “Blacklisting Scandal
threat to UK firm in dam cash scanda”,
The Guardian 6/7/02

HighlandsWater Venture, Count 1, Judge-
ment of Justice BP Cullinan, 20" May
2002, Rex vs Masupha Ephraim Sole,
p.222; Gibb, Count 14, ibid, p.120.

Department for International Development, DfID), and to the British
High Commissionin Lesotho. The ECGD was also informed of the de-
cisionto suspend Soleand one other officia at thetimeathoughit clams
that “there was no suggestion of illegal acts on the part of these individu-
as’ .2 Thefact that they were suspended pending an audit, however, sug-
geststhat, at the very least, irregularities were suspected.

The Lesotho government did not makeitsfirst movestowardsinitiating
acriminal prosecution until 1999, when Swiss bank accounts belonging
to Sole were discovered. Threeyearslater, on 20 May 2002, Lesotho's
Judge Cullinan found Masupha Sole, the former chief executive of the
L esotho Highlands Development Authority, guilty of receiving nearly
£3 million ($5 million) worth of bribes over the course of adecade from
companiesinvolved in constructing the project.?!

The Judge found that one of the consortiumsinvolved, the L esotho High-
lands Project Consortium (LHPC), in which British company Balfour
Beatty had a 16% share,?*? had made payments totalling £33,904.96
($50,870.59)%* to Masupha Sole. These payments, according to the
charges|laid before the court, were made viathe Swiss bank account of
aPanamanian company, Universal Development Corporation, control-
led by an agent, Max Cohen, who then transferred them into Sole’s bank
account with UBS Zurich in Switzerland.?* The Judge found M asupha
Sole guilty of Count 4, abribery charge, which stated that “LHPC and/
or one or more or al of its constituent members corruptly offered
payment(s) to the Accused inreturn for theAccused exercising hisinflu-
ence/powersin hisofficial capacity for the benefit of LHPC.” The Judge
a so found Sole guilty of Count 3, another bribery charge, which stated
that the lead contractor in LHPC, French construction company Spie
Batignolles, paid Sole (through the same agent, according to the charges)
£6,027.02 ($11,263.00).2* Spie Batignolles now faces prosecution for
bribery by the L esotho authorities.

The charges laid before the court show that a subsequent joint venture
involving four companies from the Lesotho Highlands Project Consor-
tium and called the Muela Hydropower Project Contractors (MHPC)
won two contractsin 1994 in contentious circumstances. In oneinstance,
the MHPC was allowed to revise its bid downwards after arival com-
pany had tendered at alower price, leading the African Development
Bank to withdraw itsfunding in protest. In another instance, the MHPC
sought to increase the contract price after tender, leading to disputes
with the contract negotiating committee and to the European Commission,
which was sponsoring the contract, refusing to fund theirregular increase.?®

A spokesperson for Balfour Beatty told the UK’s Guardian newspaper
in July 2002 that all the Consortium members had made paymentsto the
agent involved.?*” All the companies deny, however, any knowledge of
these payments being used to bribe Sole or others.

Judge Cullinan found that another consortium, the Highlands Water
Venture, which includes British companies Kier International and Stir-
ling International and which was headed by the Italian construction and
engineering company, Impregilo, had paid $375,000 (£261,506) to Sole
between October 1991 and September 1992. On another count, the Judge
found that Gibb had paid £20,000 ($32,000) to Sole.?* On 17 Septem-
ber 2002, meanwhile, the first company to betried for bribery, Canadian
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congtruction firm Acres, was convicted by the Lesotho High Court of pay-
ing bribesto Sole and wasfined £1.5 million ($2.2 million) in October
2002, asentence against which it is appealing.

The ECGD saysthat it ismonitoring devel opmentsin the L esotho court
cases and that it has “ sought and received assurances from [the compa:
niesinvolved] that they had no involvement in any unlawful conduct and
[that it has] been provided with no information to suggest that they were
involved in corruption.”#° This does not suggest that the ECGD has
instigated athorough investigation of the corruption charges. Moreover,
the ECGD seemsto have made no effort to contact the prosecuting au-
thoritiesin Lesotho to find out details of the charges. Since the govern-
ment of Lesotho, one of the poorest countriesin the world, is running
out of funds to conduct prosecutions against al the companies impli-
cated, the involvement of the British companiesin bribery and corrup-
tion in this project may well go uninvestigated. Funds that the govern-
ment of Lesotho wasled to expect would come from the World Bank and
European Commission to help fund the tria s have not been forthcoming.

The ECGD hasbeen unclear and reticent about itsbacking of the Lesotho
Highlands Water Project. In February 2000, aminister from the Depart-
ment of Trade and Industry (DTI), which isresponsible for the ECGD,
reported to Parliament that the ECGD could find no trace of an applica-
tion for credit guarantees for the Muela dam, which is part of the
project.?® Just a year later, however, in February 2001, another DTI
minister reported to Parliament that the ECGD had issued four guaran-
tees dating from 1993 through to 1997 for the Mueladam.?* It isalso
clear that the ECGD was negligent with regardstoirregularitiesbothin
the Lesotho Highlands Devel opment Authority (LHDA) and intheten-
der processes on the Mueladam. The ECGD was alerted to irregulari-
tiesat the LHDA in 1994 and should have been aware of concernsraised
by the African Development Bank and the European Commission also
in 1994 about tender processes on the Mueladam. But the ECGD con-
tinued to back British companies on the project after this date.

The ECGD’sresidual liability on the Lesotho Highlands Water Project
iS£36 million ($57 million).?*
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Hansard, 2/12/02, CommonsWritten An-
swers, PQ no: 2002/94, MsHewitt to John
Austin MP.

Hansard, 22/2/00, CommonsWritten An-
swers, Column 958W, Dr Howells to
Menzies Campbell MP.

Hansard, 26/2/01, CommonsWritten An-
swers, Column 405W, Mr Caborn to Dr
Tonge MP.

Email from ECGD Spokesperson to The
Corner House, 10/1/03

Lesotho Highlands Water Project, Lesotho

Date of ECGD guar antee: Various between 1990 and 1997
Dateof corruption allegation: ~ Autumn 1994

Sour ce of cor ruption allegation: Government of Lesotho

Cost to L esotho taxpayer of ECGD guar antee: None so far

Failuresof ECGD response: a) Continued to give guarantees after first corruption suspicions arose.

b) Failedtoimplement adequate due diligence procedurestowards
the consortiain which the British companiesit backed were
involved. Fellow consortiamembers, including Spie Batignoles
and Impregilo, had very poor corruption records.

¢) Failedtoinstitute proper investigation, stating only that it has
asked the compani esthemsel vesfor information.

d) Failedto passon corruption allegations to the Serious Fraud Office.

€) Deniedin Parliament giving backing to the Mueladam.

Cost to L esotho taxpayer of corruption: Unknown, but includesconsiderably higher costs of
construction, owing to contracts going to companiesthat may
have paid bribes, despite lower bidsfrom rival companies.
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ibid.
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Ghanaian Chronicle, “How and Why
Henry Dei, Sam Came To Near Blows
Over Hotel”, 21/8/00

Ghana Review International, “Coco
Palm Ltd in big trouble”, 13/9/01
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8/00
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swers, Column 561 W, Mr Byers to Dr
Cable MP.

Ghanaian Chronicle, “Fitting the Jigsaw
at SSNIT”, 5/10/00

Case Study 5
Coco Palm Apartments and La Palm Beach
Hotel, Ghana, 1994243

“A pyramid of fraud . . . that has now festered into a full blow
scandal”
Ghanaian Chronicle®*

In August 1994, the ECGD underwrote two |oans made by the Bank of
Scotland worth £22.3 million ($35.5 million) for aUK company, Inter-
national Generics Ltd, to build two hotel and luxury apartment com-
plexes, Coco Palm and La Palm Beach, in Accra, Ghana. International
GenericsLtd isowned by the Tamman family, who are based in the UK
and have closelinksto the wife of the former President of Ghana, Jerry
Rawlings. The previous owner of International Generics and father of
the current owner, Danny Tamman, was godfather to Mrs Rawlings.?®
Mrs Rawlingsisreported to have an equity stake in the hotel .2

International Generics Ltd iswholly owned by Rexol Group NV (also
owned by Tamman), which is based in the offshore tax haven of the
NetherlandsAntilles, viaPanama. A former UK Trade Minister, Anthony
Nelson, isaformer director of International Generics whilethe former
European Commissioner and former UK Chancellor of the Exchequer
during Margaret Thatcher’s premiership, Sir Leon Brittain, was an ad-
viser to the company during the 1980s.24’ In 1994, the year that the
ECGD gaveitssupport for the hotels, the House of Lordsruledinacase
concerning the company’stax liability that it owed the UK Inland Rev-
enue corporation tax of over £1 million ($1.6 million).?*

Thehotd and luxury apartmentswere meant to be built within two years,
but it was not until seven yearslater that they were completed, by which
time both projects were crippled with large debts and surrounded by
alegationsof seriousfinancial mismanagement. Therewere suggestions
that the original loans from the Bank of Scotland had disappeared and
that money from Ghana's state Social Security Pension Fund (SSNIT)
had been used to take on the debts when the Fund bought a70% sharein
the project.?*®

The Ghana Commercial Bank (GCB) had provided a further $36 mil-
lionworth of loans, backed by a sovereign guarantee from the Ghanaian
Ministry of Finance.?® As of the end of 2001, these |oans had not even
begun to be repaid, and the GCB had initiated proceedings to recover
them. Tamman had apparently made at least £8.5 million ($13.6 mil-
lion) from the sale of 44 of the 46 Coco Palm chalets between 1998-
2000, but had not used the money to pay back the loans.?*

The role of the Ghanaian Ministry of Finance appears to be crucial to
the whole financial arrangement. According to the ECGD, it provided
export credit cover for thisproject “following arequest from the Ghana
ian Ministry of Finance” . Former Finance Ministry officialsare heav-
ily involved inthe project or have benefited fromit. The LaPalm Beach
project ispart of thelarger Golden Beach Hotels company, whose Board
Chairman is a former Deputy Minister of Finance, Mr Paa Kwesi
Amissah-Arthur.?5® According to Ghanaian newspaper reports, the Di-
rector of the Private Sector and Financial Institutions Division of the

Ministry of Finance, Dr George Yankey, played akey rolein persuading
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aformer Minister of Finance, Kwame Peprah, to provide the guarantees
for the project. Dr Yankey is now said to own one of the Coco Beach
apartments.®*

The ECGD recognises that there were serious corruption issues with
this project. In 2001, it reported to Parliament that it had “carried out
extensive inquiriesinto this project, the results of which were passed to
the DTI [Department of Trade and Industry] Companies Investigation
Branch and the Serious Fraud Office (SFO).?¥ The DTI and SFO in-
formed ECGD that they did not consider these cases suitablefor inves-
tigation owing to the difficulty in finding a criminal offence that had
occurred within UK jurisdiction which they could investigate and pros-
ecute.” ¢ Thisisthe only known caseinwhich the ECGD has passed on
information concerning corruption allegationsto external investigatory
authorities. It has promised to cooperate fully with any investigation
undertaken by the Ghanaian authorities.

Thisaction comestoo late for the Ghanaian people, however. Ghanais
another of the world’s poorest countries. By late 2002, the ECGD had
paid atotal of £18.4 million ($29.4 million) on thetwo projectsof which
it had recovered £10 million ($16 million) from the government of
Ghana.»” The ECGD has subsequently written off £31.1 million ($49.8
million) of Ghana's debt owed to it.

254,
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256.

257.

Ghana Review International, “Coco
Palm Ltd in big trouble”, 13/9/01

The Serious Fraud Officeisan independ-
ent UK government department respon-
sible for investigating and prosecuting
complex or seriousfraud casesof over £1
million ($1.6 million), usualy withanin-
ternational dimension or of public con-
cern.

Hansard, 7/2/01, Commons Written An-
swers, Column 561W, Mr Byersto Dr Ca
ble MP.

Email from ECGD Spokespersonto The
Corner House, 7/10/02

Coco Palm Apartments and La Palm Beach Hotel,
Date of ECGD guar antee: August 1994
Date of corruption allegation: 2000

Sour ceof corruption allegation:
Failuresof ECGD response:

Cost to Ghanaian taxpayer of ECGD guarantee: £10 million
Cost to Ghanaian taxpayer of corruption:

Commercial Bank

Ghanaian Chronicle newspaper

Ghana

a) Inadequate due diligenceregarding the company involved and
the circumstances in Ghanaleading to the project

b) No apparent action against the company concerned and claims
paid to the company despite corruption allegations

Unknown, but could include lossesto the Social
Security Pension Fund, and to the government of
Ghanathrough the guarantee of the loan from Ghana

Case Study 6
Godavari Power Plant,
Andhra Pradesh, India, 1995

In March 1995, the ECGD announced that it was backing aloan of £50
million ($80 million) from ANZ Grindlays Bank to Spectrum Power
Generation Limited (SPGL) to runa208MW gas-fired combined-cycle
power plant at Godavari in India's state of Andhra Pradesh. The loan
was to support the involvement of Parsons Power Generation Systems
Ltd (now Heaton Power Ltd?®) and Rolls Royce Industrial Power (In-
dia) Ltd—both subsidiaries of the UK engineering company Rolls Royce
plc—inconstructing and operating the £110 million ($176 million) plant.

Corruption and the UK’s Export Credits Guarantee Department

258. Accordingto UK CompaniesHouse docu-

ments, Heaton Power Ltd did not trade
during 2002, is an agent for Rolls-Royce
Power Engineering plc, and is ultimately
owned by Rolls-Royceplc. Two of Heaton
Power’s current directors are also direc-
tors of Rolls-Royce Industrial Power

(India).
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www.lawreports.co.uk/chanjanb0.1.htm
Auditsof Spectrum Power Generation Ltd
carried out on behalf of thelead financia
institution, Industrial Development Bank
of India (IDBI), by Billimoria and Com-
pany and the federal Income Tax Depart-
ment both found the companies and the
contractsto be bogus.

A croreisaunit in atraditional number-

ing system still widely used in India. One
crore equals 10 million.
Powerline (India), October 2001, Volume
6, No 1, “Fiveyears and still fighting: ac-
cusations abound in the Spectrum saga’,
p.15.

TheUS engineering firm, Westinghouse, acted as ajoint venture partner
to both companies on the different contracts that each won.

The Godavari Power Plant has been plagued by allegations of corrup-
tion and financial mismanagement. Rolls Royce Industrial Power and
Heaton Power Ltd are currently facing a court case in the UK brought
by minority shareholdersin SPGL to try to forcethemto repay commis-
sion payments made to the SPGL’s Managing Director in the course of
trying to win contracts from the company. An initia court casein De-
cember 2001 focused on whether the UK courts had jurisdiction to hear
the case. Thejudge, Mr Justice Lawrence Collins, found that while the
UK courts did have jurisdiction, the most appropriate jurisdiction for
the casewasIndia.?®® An appeal to hear the caseinthe UK isdueto take
place in the autumn of 2003.

The proposal for apower plant at Godavari wasinitially put forward as
a project of the Andhra Pradesh state, but it was turned over to the
private sector in 1992 as part of India’s liberalisation programme. To-
gether with astate company, National Thermal Power Corporation Ltd
(NTPC), Spectrum Technologies USA (STUSA) was chosen to develop
the project. Shortly after, JayaFoods Limited, asmall Indian vermicelli
company, joined the project and the three companies signed a Promot-
er's Agreement in 1993. All three companies set up a new company,
Spectrum Power Generation Limited (SPGL), to commission and run
the plant. STUSA and Jaya Foods Limited were allocated 90% of the
shareholding in this new company and NTPC the remaining 10%.

Problems began early on. Kishan Rao of Jaya Foods Limited appearsto
have taken advantage of the fact that heincorporated SPGL in hisname
and that he was its managing director to ease out the other promoters,
STUSA and NTPC. He apparently refused to issue shares to STUSA
and itsinvestors, and revoked the Promoter’sAgreement to the surprise
of NTPC and STUSA. This effectively denied STUSA and NTPC any
rightsin the company or a say in how the company was run. In effect,
from mid-1995, Spectrum Power Generation Limited wasrun by afood
company that had no previous experience of the power sector.

NTPC and STUSA brought several legal cases against Kishan Rao in
the Indian courts. Information disclosed during these lengthy legal bat-
tles revealed that Kishan Rao used his position to ensure that SPGL
awarded numerous bogus contracts to hisfamily and friends. Between
October 1993 and March 1994, SPGL gave out about Rs (rupees) 30
crore (£4 million/$6.4 million) worth of contracts for land and site de-
velopment to newly floated companiesthat wereheld in the namesof his
relatives and associates. These contractswerefor work identical to that
covered in the contracts awarded to Rolls Royce Industrial Power and
Parsons Power Generation Systems, but no work was ever carried out
by these new companies.?® Kishan Rao seems to have transferred the
funds SPGL gave to these companies on to yet other companiesthat he
also owned and then brought the funds back into SPGL as equity of
affiliates of Jaya Foods.?!

In 2001, it emerged from these legal battles that on 1 November 1993,
Rolls Royce Industrial Power (India) Ltd and Parsons Power Genera-
tion SystemsLtd entered into Agency Agreementswith Towanda Serv-
icesLtd, acompany based in the offshoretax haven of the British Virgin
Islands. According to these agreements, Rolls Royce Industrial Power
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agreed to pay £1.5 million ($2.4 million) and Parsons Power $19.3 mil-
lion (E13 million) to Towanda Servicesif Towandahel ped thetwo com-
panies win, respectively, the Operation and Maintenance (O& M) con-
tract and the Engineering, Procurement and Construction (EPC) con-
tract from Spectrum Power Generation Limited.?®2 The Agency Agree-
ments appear to have been signed by Mr A.D. Perkinswho was Manag-
ing Director of Rolls Royce Power Engineering in Newcastle at thetime
until he left the company in July 1996.

Towanda Services, however, was owned and controlled by Kishan Rao
of Jaya Food Industries, who was also Managing Director of SPGL.>%
The company was incorporated only in October 1993, just one month
beforethe Agency Agreementswere signed, and had no experience, his-
tory or expertise in acting as an agent.?®* This means that the two Rolls
Royce subsidiaries entered into an agreement to pay commissionsto a
company owned by the managing director of the company fromwhichit
wished to secure contracts — a fact that Rolls Royce Industrial Power
and Parsons Power either knew or wilfully ignored. Kishan Rao has
subsequently been subject to an investigation under the 1973 Indian
Foreign Exchange Regulatory Act, which prohibitsndian nationalsfrom
holding a foreign bank account or from getting money in foreign ex-
change without government permission. Towanda Services, meanwhile,
was struck off the Registry of Companiesin the British VirginIslandsin
May 1999 for non-payment of itslicence fee.?%

On 4 November 1993, just three days after the Agency Agreement was
signed, Kishan Rao announced to the board of SPGL that Parsons Power
would be given the Engineering, Procurement and Construction Con-
tract, rather than ABB, Siemens, General Electric or BHEL of India,
which had also tendered for the contract.?®® Parsons Power was given
the letter of award for the project on board the British Royal Family’s
cruise ship, the Royal Yacht Britannia, just a few weeks later during
“Bombay week” in November 1993.%" In announcing ECGD support
for Parsons' involvement in the Godavari Power Plant in 1995, the UK
Minister for Trade at the time, Richard Needham, announced, “Parsons
haveworked very hard to securethis high profileand valuable contract” 2%

Although awarded in 1993, it was not until the end of 1994 and early
1995 that the £54.3 million ($86.9 million) Engineering, Procurement
and Construction contract and the £2.8 million ($4.5 million) Operation
and Maintenance contract with Parsons Power and Rolls Royce Indus-
trial Power, respectively, were actually signed. Construction began in
May 1995.

But problemswith the construction meant that the plant did not become
operational until nine months after itsdue date. Under the contract, SPGL
could have required Parsons Power to pay it damages arising from this
delay worth about Rs 29,960 lakh (£45 million/$72 million).2%® Mohan
Rao, director of STUSA, in his affidavit before a Delhi court in July
1998, claimed that Kishan Rao and the Rolls Royce subsidiary were
attempting to sign an agreement withdrawing all claims against each
other, thusrelieving Rolls Royce from any liability for cost overruns.2™
According to aFebruary 2000 audit report commissioned by AP Transco,
Andhra Pradesh’s state el ectricity board, Rolls Royce Industrial Power
and SPGL did enter into such an agreement, the legal status of which
the audit report suggested needed to be verified.?* Rolls Royce Industria
Power made counter-claimsagainst SPGL of £16.5 million ($26.4 million)
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concerns about these accounts.
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Economic Times (India), 9/5/02, “ Spec-
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Economic Times (India), 4/9/02, “ A
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nomic Times (India), 9/5/02, “ Spectrum
stares at debt trap as UK Co invokes
guarantee”.

—very closeto the amount that it had originally paid in commissionsto
Kishan Rao’s Towanda Services.

In March 1996, RollsRoyce Industria Power invested in Spectrum Power
Generation Limited (SPGL) directly through its Mauritius-based arm,
RR Godavari Power Ltd (RRGP), for a 48% stake in the company.
According to Mohan Rao’s July 1998 affidavit, Rolls Royce Industrial
Power did not nominate adirector to the Board of SPGL, despite being
the single largest shareholder, nor did it attend shareholder meetings,
nor did it apparently receive any dividendsfrom the project.?2 Theissue
of contractors becoming shareholders has raised concerns on other
projects, such as the KAFCO Fertiliser Complex in Bangladesh (see
Case Study 3, pp.33ff), dueto potential conflicts of interest.

The Godavari power plant was finally completed and commenced op-
eration in April 1998. But it generated cost over-runs of Rs 192 crore
(£28.9 million/$46.3 million).?” Nearly half of thiscost over-run, some
£14 million ($22.4 million), was on the Parsons Power contract alone.?™
Cost over-runs mean that the plant cost more than Rs 1,000 crore (£150
million/$240 million), one-third morethan the costs of £113 million ($181
million) approved in the contracts and more than double what the origi-
nal 1992 state-run project would have cost, Rs 400 crore (E60 million/
$96 million).2” Itislikely that ordinary consumersof dectricity inAndhra
Pradesh will be the ones who end up paying for this cost increase.

Just ayear after the Godavari power plant started up, the Comptroller
and Auditor Genera of India stated in March 1999 that he wanted the
Power Purchase Agreement (PPA) to be renegotiated because the price
charged for the electricity was too high. In his report on the plant, he
stated that the terms of the agreement violated government guidelines
and were contrary to the principles of financial propriety.?’¢ The PPA
hasyet to be renegotiated, however.

A report commissioned by the state el ectricity board of Andhra Pradesh,
AP Transco, on Spectrum Power Generation Ltd and carried out by
Indian chartered accountants M Anandam and Co in February 2000
noted that there were serious discrepanciesin the company’s system of
accounting and that “internal controls regarding approval of expendi-
turewas absent” .2”” Thisreport reveal ed that audits carried out between
1994 and 1998 consistently rai sed the concern that the company had no
internal audit system, that contracts were awarded without obtaining
comparative quotations, and that there was no proper system regarding
personal expenses.?® These omissions makeit even more extraordinary
that Rolls Royce bought a 48% share in the company — given that even
acursory look at the audit reports would have indicated that SPGL was
serioudy financialy mismanaged —and that the ECGD backed the project.

By May 2002, SPGL was continually defaulting onitsinterest and loan
payments. Despite the fact that the Andhra Pradesh electricity board,
AP Transco, that was buying power from the plant was paying its bills
ontime, SPGL had not paid dividendsto its shareholders, or debtstoits
creditors.?”® The plant owed the Gas Authority India Limited (GAIL),
the state-owned gas supplier to the plant, some Rs 45 crore (£6.3 mil-
lion/$10 million), and GAIL wasthreatening disconnection.?® Therewas
aserious risk that the Godavari plant could become a non-performing
asset.
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In May 2003, local sources told the Indian newspaper, The Financial
Express, that RR Godavari Power Limited would have“towait for ever
to see any dividend payment”. SPGL’s latest accounts, meanwhile,
showed that the company’s debt stood at Rs 8 billion ($170 million),
although under the Power Purchase Agreement its debt should not have
exceeded Rs 2.7 billion ($57 million).t

Rolls Royce hasyet to answer detailed questions put to it by The Corner
House. Its only comment to The Corner House was the same as that
given to The Observer newspaper in February 2003: “ Thismatter isthe
subject of legal proceedings and concerns disputes between the princi-
pa promoters of the Godavari project. The project began over 10 years
ago and the disputes have been the subject of litigation between the
promotersinthelndian Courtssince 1996. Theallegationsagainst Rolls-
Royce are being vigorously contested. The claim against Rolls-Royce
was rejected by the High Court in London in 2001 and the Claimants
appeal isnot being actively pursued.” 282

When SPGL began to default again onitsloansin May 2002, the ECGD
was forced to invoke a guarantee from the State Bank of India, which
had guaranteed the ECGD’s own guarantees on the project.?* The ECGD
did not therefore pay out any claims for Godavari, but only because
Indian financial institutions picked up the tab.

The ECGD wasclearly and consi stently negligent in ascertaining whether
Godavari was afinancialy well-managed and viable project before it
backed it. The ECGD could well have been negligent aswell infinding
out whether this contract involved bribery. If the two Rolls Royce sub-
sidiariesdeclared their commission paymentsto Towanda Serviceswhile
applying for ECGD support, the ECGD should certainly have raised
guestions asto why they were paying commissionsto an offshore com-
pany with no previous experience of agency work.?

The ECGD has said that it is unable to answer questionsin Parliament
onwhether it was aware of the agency agreements, on whether the com-
mission paymentsto Towanda Serviceswereincluded in theoverall con-
tract price supported by the ECGD and on what action it intendsto take
with regard to the payments because the case is before the court of ap-
peal inthe UK.
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The Financial Express (India), 7/5/03,
“The Redin The Spectrum: APGovt Says
No Revisionin Power Project Cost”.
Antony Barnett, The Observer, “Rolls-
Royce accused of bribery”, 2/2/03, p.10.
The Corner House's understanding, how-
ever, isthat an appedl islikely to be heard
later thisyear and that the High Court re-
jected the claim against Rolls Royce, not
on the merits of the underlying case but
onjurisdictional issues.
Economic Times (India), 9/5/02 “ Spec-
trum stares at debt trap as UK co invokes
guarantee”.
Offshore centresimposelittle or no taxes,
offer themselvesto non-residentsto avoid
taxation in their own country, do not ex-
changeinformation, and attract shell com-
panies — businesses “with no substantial
activities’. Because of the secrecy with
which they operate, offshore centreshave
become favoured places to launder the
proceeds of crime and corruption. Many
offshore financia centres are located in
UK Overseas Territoriesor British Crown
Dependencies. Armsdeal ers often use off-
shore bank accounts to hide their tracks.
See Susan Hawley, Exporting Corrup-
tion: Privatisation, Multinationals and
Bribery, Corner House Briefing 19, June
2000, pp.9-10,
www.thecornerhouse.org.uk/briefing/
19bribes.html.

Godavari Power Plant, Andhra Pradesh, India
1995
2001

Date of ECGD guar antee:
Dateof corruption allegation:
Sour ceof corruption allegation:

Failuresof ECGD response:

Cost to I ndian taxpayer of ECGD guarantee: None so far
Cost to Indian taxpayer of corruption:

Minority shareholdersin the company that was awarded a
contract and to whose managing director bribeswere allegedly paid.

a) Serious negligencewith regard to commission payments made
by aUK company and its use of an agent based offshore.

b) Seriousnegligencewith regard to financial mismanagement of
the company to whom the ECGD backed |oan was made.

Unknown, but includes higher cost of power tariffsin
the state of Andhra Pradesh
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Middle East Economic Survey, Vol 31,
No 61, 25/11/96, “Qatar and Britain in
$825 million arms deal”

Middle East Economic Digest, 7/3/97,
“MEED Specia Report: Defence’
British Aerospace changed its name in
1999 to BAE Systems. Thisreport refers
tothecompany asBAewhenitwascalled
BritishAerospaceand asBAE sinceit has
become BAE Systems.

RNS, 11/9/97, “ British Aerospace Interim
Results’.

This allegedly occurred after the Inter-
national Criminal Tribunal in TheHague
found in favour of Bahrain rather than
Qatar regarding sovereignty over the
Hawal islands.

Hansard, 25/1/99, CommonsWritten An-
swers, Column 29, Mr Wilsonto Mr Lock
MP.

Anthony Lewis, Jersey Evening Post “In-
vestigationinto Middle East ‘ sweetener’
fund”, 25/5/01

According to Private Eye, Standard Char-
tered has subsequently paid up to £20
million ($32 million) to Sheikh Hamad
as compensation for the embarrassment
caused to him over the revelation of the
trust funds in Jersey. Sheikh Hamad is
Standard Chartered’ sbusiness partner in
Qatar (Private Eye, “Inthe City” column,
2/4/03, pp.28-29.)

Antony Barnett, “Riddle of sheik’s
£100m secret fund”, The Observer, 2/6/
02. Itisnot clear whether BAe madethe
payments for the whole of the package
(whichwould represent a1.5 % commis-
sion payment) or just for the sale of the
Piranhas (which, since the Piranhas cost
roughly £50 million ($80 million), would
represent anearly 20% commission pay-
ment). It is also not clear whether BAe
made the payments on its own behalf or
on behalf of other companiesfor whichit
may have acted.

Financial Times, “Row threatens rela-
tions between UK and Qatar”, Jimmy
Burns, Michael Peel and Andrew Parker,
8/12/02

Case Study 7
Defence Equipment Package, Qatar, 1996

In November 1996, the ECGD opened an extended line of credit for
military equipment, known as Project Nile, as part of a £500 million
($800 million) defence equipment deal with the Middle Eastern country
of Qatar. It was signed by the then UK Minister of Defence, Michael
Portillo (now a non-executive director of BAE Systems), on behalf of
the UK government.?®® The deal involved several UK companies and
included the sale of 40 Piranhalight armoured vehicles from engineer-
ing company GKN, an unknown quantity of Starburst short range mis-
siles made by Shorts Missile Systems, 40 Challenger 2 tanks manufac-
tured by Vickers, two patrol vesselsfrom Vosper Thorneycroft and up to
12 Hawk trainer aircraft from British Aerospace (BA€).26 BAe*®" acted
as the lead contractor.?® The only part of the deal that has been com-
pleted, however, isthe delivery of the 40 GKN Piranhalight armoured
vehicles because of diplomatic tensionsthat arose between the UK and
Qatari governments from about 1998 onwards.?®

Answers to questions posed by UK Members of Parliament in 1999
makeit clear that between 1996 and 1997 the ECGD gave two guaran-
teesfor military equipment sold to the government of Qatar, worth £5.5
million ($8.8 million) and £222.9 million ($356.6 million) respectively.?®
These guarantees appear to have been to BAe for the sale of the GKN
Piranhas and to Vosper Thorneycroft, which delivered four Vita patrol
boatsin 1997 ordered by Qatar back in 1992

By May 2001, the authoritiesin the offshore financial centre of Jersey,
one of the UK’s Channel Islands, were investigating, under the 1999
Proceedsof Crime Law (Jersey), the possihility that various UK, French
and Italian defence and engineering companieshad made allegedly “ cor-
rupt” paymentsworth at least £100 million ($160 million) and that these
had been channelled through Jersey bank accounts. These paymentswere
made into trust funds owned by the Foreign Minister of Qatar, Sheikh
Hamad bin Jassim bin Jaber al-Thani.?! The paymentsinto these trust
funds, named Yaheeb, Yaheeb No 2 and Havana, werefirst reported in
July 2000 to the Jersey authorities by the trust holders, ANZ Grindlays
Trust Corporation (which has now become part of the Standard Char-
tered Bank Group).?*? By the end of 2001, Jersey investigatorsbelieved
that they had enough evidenceto link one payment of £7 million ($11.2
million) made by BAe to an arms contract with Qatar.?*® The Jersey
authorities are also believed to have asked questions of Vosper
Thorneycroft during their investigations.?*

Sheikh Hamad has admitted in various affidavits that he accepted sub-
stantial commissions from companies, but he has always denied that
these paymentswere bribes. He says he received authorisation from the
Emir of Qatar for the payments and that he was acting in a private
capacity when he received the commissions, despite being agovernment
minister. The accuracy of the affidavits that Sheikh Hamad put before
the Jersey court, however, was called into question by Jersey’s Attor-
ney-General, William Bailhache, who suggested to the court that the
Sheikh had deliberately misled the court about the nature and benefici-
ariesof thetrust funds. Thejudge presiding over aDecember 2001 hearing
on the payments, Sir Philip Bailhache, meanwhile, noted that “bribery
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and corruption and misuse of public officefor gain, are offencesequally
under the law of Qatar as under the law of Jersey. An investigation
cannot be stifled because it is the cause of political embarrassment.” 2%

In June 2002, however, the Jersey authorities dropped their two-year
investigation, and Sheikh Hamad, even though he has denied any wrong-
doing, agreed to pay £6 million ($9.6 million) to the Jersey authorities
for any “damage perceived to have been sustained in the events that
have happened” . A statement from the Jersey Attorney-General’s office
said that “Her Mgjesty’s Attorney-General takes the view that thereis
material which showsthat an offence may have occurred”, but that pur-
suing the case was“ not in the public interest” 2% Reasons given for this
conclusion werethat there were difficultiesin obtaining assistance from
France with theinvestigation, that an International Court of Justicerul-
ing in February 2002 stating that foreign ministers are immune from
prosecution would underminethe ability of the Jersey authoritiesto pros-
ecute Sheikh Hamad, and that thelength of theinvestigation “may affect
adversely relations between the State of Qatar and the United Kingdom
and States of Jersey” % There have also been some suggestions in the
press, denied by the Attorney-General of Jersey, that diplomatic pres-
surefrom the UK government may have hel ped to end theinvestigation,
particularly since Qatar is seen as an important US and UK aly in the
“war against terrorism” 2%

The UK government admitted in 2002 that it knew as far back as 1998
that BAe had paid Sheikh Hamad “commissions in connection with a
defence equipment package signed in 1996” .2*° The UK’s Secretary of
State for Trade and Industry, Patricia Hewitt, answering questions in
Parliament in 2002 about the ECGD’ sknowledge of bribery allegations
in relation to the deal, has also declared, however, that “no allegations
have been received by ECGD, although the Department is aware of
alegationsin the press.” In the same response to Parliament, she also
stated that “ ECGD responded to enquiries made of it by the Jersey au-
thorities” .*® It is, therefore, clear that the ECGD did know that an offi-
cial investigation was being pursued by the Jersey authorities into po-
tentially criminal payments made by UK companies on contractsthat it
had supported. Somelight may be shed onthe UK government’soverall
silence onthiscase, and the ECGD’s equivocation, by suggestions made
by police sources to The Corner House that BAe may have received
government clearance before making the payments.=*

BAE Systems refused to answer questions put to them by The Corner
House about why the sale of the Hawk jetsto Qatar did not take place,
whether the £7 million ($11.2 million) was a commission payment,
whether BAE Systems had guidelines on commissions and whether the
company generally discloses the services for which commissions are
paid and the percentage of the contract they represent. They said only
that “BAE doesnot violate the law in any of our business activities” .32

In the late summer of 2002, according to some sources, the original
1996 government-to-government agreement on the sal e of defenceequip-
ment between the UK and Qatar was being resurrected. As of June 2002,
the Qatari government still owed the UK government £36.2 million ($57.9
million) (down from £151.4 million [$242.2 million] in 1999) in claims
and future maturities for military equipment.®:
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Defence Equipment Package, Qatar

Date of ECGD guar antee:

Dateof corruption allegation:
Sour ce of corruption allegation:

Failuresof ECGD response:

Cost to Qatari taxpayer:

1996, 1997
2000
Jersey authorities

a) Inadequateduediligenceregarding risksof bribery in defence
dealsin the Middle East.

b) Failuretoacknowledge or investigate bribery allegations.
Unknown
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The ECGD gave reinsurance for Kier In-
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Human RightsWatch, “ The Enron Corpo-
ration: corporate complicity in human
rightsviolations’, January 1999.

PSIRU News item 4609, “Export credit
agency threatens to call in guarantees to
Enron”.

Minority Staff report, Committee on Gov-
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Human RightsWatch, “ The Enron Corpo-
ration: corporate complicity in human
rightsviolations” January 1999.

Case Study 8
Dabhol Power Plant,
Maharashtra, India, 2000

In February 2000, the ECGD gave £30.5 million ($48.8 million) worth
of re-insurance to construction company Kier International to build a
liquefied petroleum gas port terminal for the Dabhol Power Plant.®
The ECGD has also provided small amounts of Overseas Investment
Insurance (OIl) for three UK banks that have invested in the Dabhol
Power Plant, although because of the confidentiality of Oll arrange-
ments, the amounts, dates and recipients of the insurance are not pub-
licly known.

The Dabhol Power Plant is a $2.9 hillion project in the state of
Maharashtrain India. It isthe largest foreign investment project in In-
dia, and one of the higgest el ectricity generating plantsintheworld. The
Dabhol Power Company (DPC), which built and ran the plant until it
closed in June 2001, was ajoint venture between three US energy com-
panies: thenow collapsed Enron, Genera Electric and Bechtel Corpora-
tion. Enron originally held an 80% share in the company, but its share
was reduced to 50% in 1998 when the Maharashtra State Electricity
Board (M SEB) bought a 30% share from Enron. General Electric and
Bechtel each hold 10% shares.®® One-third of thefinancing for the project
camefromforeign lenders, including Bank of America, Citibank and the
Dutch bank, ABN Amro. Much of their investment is guaranteed by
I ndian banks, whose exposure on the project is$1.4 billion.*® The project
was al so supported by $300 million worth of loans from the US Export
Import Bank, and by loan guarantees and risk insurance from the US
Overseas Private Investment Corporation (OPIC) worth $360 million.3

The Dabhol Power Plant has always been controversial, both in India
and abroad. Soon after aMemorandum of Understanding (MoU) for the
project was signed in June 1992 between Enron and the Maharashtra
State Electricity Board, areview of the MoU, conducted by the World
Bank and commissioned by the government of M aharashtra, found many
irregularities and concluded that it was very one-sided in Enron’s fa-
vour. In April 1993, the World Bank refused to provide funds for the
plant, questioning its economic viability.>® Experts at the government
of India'sCentral Electricity Authority who examined the MoU in 1992
also concluded that it was extremely one-sided and found numerous
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irregularities, including certain clauses that did not meet requirements
under Indian law. In particular, the tariff on electricity produced by the
plant was set so high that, if the purchasers had paid it, the company
would have received $26 billion over the course of the 20-year project
despite spending only $2.9 hillion to set up the plant®® and despite the
plant costing 50% more than equivalent power projectsin India.

The Maharashtra State Electricity Board (MSEB) was locked into a
Power Purchase Agreement with the plant, signed in 1993, that ensured
that it would pay for power even if it did not need it and even if the
power was not produced by the plant.1° The M SEB was required to pay
between $1.2 and $1.3 billion a year for Dabhol’s electricity — a tariff
that the Central Electricity Authority described as more than twice as
high as it should be. This Power Purchase Agreement was guaranteed
initialy by the State of Maharashtra and after 1994 by the government
of India, ensuring that if the MSEB could not pay, one of these two
entitieswould do so. Thetariff wasto be paid in US dollars, not Indian
rupees, ensuring that the Dabhol Power Company was protected against
any international currency fluctuations, but that the M SEB or the guar-
antors could be faced with aspiralling debt burden.

The haste with which the project was agreed, the lack of transparency
and the absence of competitive tendering resulted in a plethora of cor-
ruption allegations surrounding the project from the outset. The Memo-
randum of Understanding between Enron and the state of Maharashtra
was agreed injust three days, despitethe size of the contract and despite
thegovernment of Maharashtrahaving little relevant expertise.®™ InMay
1995, anewly elected Maharashtra government appointed a sub-com-
mittee, known as the Munde committee, to review the project. Itsfind-
ings led the government of Maharashtrato file a court case in Septem-
ber 1995 against both the Dabhol Power Company and the Maharashtra
State Electricity Board, aleging that bribes had taken placein the award-
ing of the contract and thus pleading for the contract to be declared void.
The Maharashtragovernment made much of Enron’sadmissionin 1993
before the US House Appropriations Committee that it had spent $20
million on “educating” Indians as to how capitalist business should
work.®?2 But in early 1996, after extensive negotiations with Enron, a
new Maharashtragovernment withdrew its case and accepted arenego-
tiated deal for an even larger power plant than that originally planned
with almost equal haste and on equally, if not more, disadvantageous
terms.

In April 1996, the Center for Indian Trade Unions (CITU) and an en-
ergy analyst, Abhay Mehta, filed apublic interest litigation against the
Mahrashtra government, alleging corruption, lack of transparency and
lack of due process. After several irregularitiesin the appointment of a
court to hear the case, one of the presiding judges ruled that more than
1,200 pages of evidence submitted by CITU and Mehtawereinadmissi-
ble. Thejudgesrefused to rule on either the corruption allegations or the
Maharashtra government’s decision to go ahead with the power plant,
but they did say intheir final statement that “ Wefind enough indications
in the Munde Committee report which suggest corruption by those who
wereresponsiblefor the deal and the PPA [Power Purchase Agreement].”
Because of political interferencein the courts, however, the allegations
of bribery and corruption have never been fully subjected to the scrutiny
of acourt of law.3® A judicial commission, headed by retired Supreme
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Court judge S.P. Kurdukar, has recently begun hearingsinto the setting
up of the deal and its renegotiation in 1996 and may bring to light at
least some of what really happened behind the scenes.34

In all, 2,000 people were displaced as a result of the Dabhol Power
Plant. There was widespread opposition to it from local environmental
groups and communities who feared that the plant would pollute local
fresh water supplies and contaminate salt-water areas on which local
fishermen were dependent. Protests held by these groups were brutally
suppressed. An exhaustive report by aUS NGO, Human Rights Watch,
in January 1999 found extensive human rights abuses agai nst those op-
posed to the plant. The report maintained that the Dabhol Power Com-
pany was complicit in these abuses because it had paid local law en-
forcement agencies to suppress opposition to the plant.3®

By theend of 2000, thecritics' predictions had started to cometrue. The
eectricity tariffsthat Dabhol was charging the Maharashtra State Elec-
tricity Board (M SEB) were excessively high. Power from Dabhol was
four times more expensive than from domestic power producers, and the
state of Maharashtra was spending more on payments for power from
Dabhol than its entire budget for primary and secondary education.3
The MSEB could not legally passthese costs on to consumers and thus
incurred huge losses. In December 2000, it was buying power from the
plant at 8 rupees per unit but selling it on for only 2 rupees.'’

Because of these excessive tariffs, the Maharashtra State Electricity
Board could not pay its bills. But the crunch came not from the M SEB
but from the plant itself in January 2001 when it failed to provide power
at full capacity and within a certain time frame as agreed in the Power
Purchase Agreement (PPA).3® This happened again in February and
March 2001. The Dabhol Power Company admitted in a letter to the
MSEB that it could not meet its contractua obligations.®'® But it re-
fused to give the MSEB the rebate of $300 million that the electricity
board was entitled to under the terms of the PPA for the plant’s non-
performance. Instead, the Company took legal action against the M SEB
for non-payment, and invoked guarantees from the government of
Maharashtra and the government of India. As aresult, the MSEB told
the Company in May 2001 that it considered the Power Purchase Agree-
ment void. In the same month, seven months before it went bankrupt,
US energy company Enron announced itsintentionto quit India. In June
2001, the Dabhol Power Company shut down the plant after the M SEB
decided not to buy any more power from it.3® But even after the plant
effectively stopped production, the Company wasstill billing the M SEB
$21 million amonth.3%

In the midst of al these problems, in November 2000, the state of
Maharashtra appointed another committee of high-powered experts,
known as the Godbole Committee, to review the project. This commit-
tee's report of April 2001 was again critical of the lack of competitive
tender, found the negotiationsfor the contract to be* suspect”, and stated
that the demand projections for the electricity produced were based on
“patently untenable assumptions’. Aswell as finding that Dabhol was
charging high tariffs for its electricity, the report also discovered that
Enron had been surreptitioudy overcharging the state'sel ectricity board,
MSEB, some Rs 930 crore (£125 million/$196.5 million) a year. The
committee concluded that it was “troubled with the failure of
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governance that seems to have characterised amost every step of the
decision making process on mattersrelatingto DPC . . . It strains belief
to accept that such widespread and consistent failureto execute assigned
responsibilitiesis purely coincidental.” 32

After Enron’s collapse following its bankruptcy in December 2001,
Dabhol was put up for sale. Among the foreign bidderswere BP, British
Gas, Royal Dutch/Shell and Gaz de France, alongside four Indian com-
panies.®?® Domestic lenders to the plant and the government of
Maharashtra attempted to restart the plant so that they could earn in-
come to pay off some of their burgeoning debts. But foreign lenders
have vetoed both the sale of the plant’s assets and its restarting on the
groundsthat both optionswould jeopardise their insurance cover for the
project. The US Overseas Private Investment Corporation is vetoing a
saleonthegroundsthat it would trigger apolitical risk claim from Enron.
Asaresult, the Dabhol Power Plant has been sitting idlefor 18 months.
Unlessit restarts soon, it could become obsol ete and worthl ess. 3>

Giventhehistory of the Dabhol Power Plant, the corruption allegations,
the human rights abuses and the stream of critical reports, it is extraor-
dinary that the ECGD backed theinvolvement of aBritish company and
British banks in the project. In a meeting in November 2002 with an
Indian NGO focusing on energy issues, Prayas, ECGD representatives
said that they were still examining the provisionsin the Power Purchas-
ing Agreements and rel ated documentation and were waiting for acopy
of the findings of the Godbole committee report of April 2001.3% It is
not clear whether the ECGD carried out an in-depth study before sup-
porting British businessinvolvement. According to Prayas, “the ECGD
should not have supported this controversial project to start with.” 32

The ECGD’s current liability for this project is £40 million.®?’
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Dabhol Power Plant, Maharashtra, India
2000
1993, 1995, 1996

Date of ECGD guar antee:
Dateof corruption allegation:

Sour ceof corruption allegation:
public interest groups.

Failuresof ECGD response:

human rights abuses.

government of Maharashtra.
Cost to I ndian taxpayer of ECGD guarantee: None so far
Cost to Indian taxpayer of corruption:

Various, including government of Maharashtraand

a) Gave backing despitewell-known corruption alegationsand
governance problemswith the project and well-documented

b) Gave backing despite well-known concernswith the economic
viability of the project, thusrisking UK taxpayers money and
increasing therisk of debt to the Indian government and the

Millions of poundsin extra construction costs, high
tariff charges, and the costs of plant failure .
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ages, Report to Parliament, 14" Novem-
ber 2001, Chapter 4, para4.6.12, p.101.

Case Study 9
Defence Equipment, South Africa, 2000

In April 2000, just six months before the ECGD brought in new anti-
corruption measures (see pp.57ff), the Department awarded a £1.68
billion ($2.69 billion) guaranteeto BAE Systemsfor the sale of 24 Hawk
jetsto South Africa. BAE Systemsbid jointly with SAAB from Sweden,
whichwasto sell 28 Gripen fightersas part of the deal to providefighter
jets to the country. The ECGD acted as the lead export credit agency,
while Sweden’s Export Credit Corporation (SEK) and Export Credits
Guarantee Board (EKN) funded the SAAB component of thedeal. The
salewaspart of alarger £1.8 billion ($2.88 billion) deal for arms, which
also included frigates, submarines and helicopters from Germany and
France.

BAE'sbid was promoted by UK Prime Minister Tony Blair personally
on hisvisit to South Africain January 1999. At that time, Blair prom-
ised a 40% increase in British aid to South Africa, support for South
Africainitstrade negotiationswith the EU, and £4 billion ($6.4 billion)
worth of additional investment as part of the controversial “offset” or
“industrial participation agreement” 32 that accompanied thedeal 3 The
UK government al so seconded an official fromits Department of Trade
and Industry to South Africato oversee the negotiations on the offset
agreements. BAE Systemsand SAAB were named asthe preferred bid-
der in November 1998, and awarded the contract in September 1999.3%

This arms deal has been highly controversial in South Africa and has
been embroiled from the beginning in numerous allegations, now total -
ling about 50, of corruption, nepotism and misuse of power. Some of the
allegations centre on the former South African defence minister, Joe
Modise (who died in November 2001)%** and defence ministry officials,
who allegedly pressured foreign arms companiesto subcontract to South
African firmsin which their relatives had large stakes.

The part of the contract won by BAE Systemsin 1999 to provide trainer
jets for the South African airforce has come in for specia criticism.
BAE Systems won the contract despite the fact that its bid was £450
million ($720 million) more expensive than that made by Italian defence
company Aermacchi for its MB339FD jet and despite the fact that sen-
ior South African airforce personnel were said to favour the Aermacchi
jets.

In April 1998, then defence minister Joe Modise intervened mid-way
through negotiationsto change the evaluation of thetendersfor the jets
from acosted to anon-costed option. This meant that factors other than
the cost of the jets were alowed to be taken into account, such as na-
tional strategic considerations, including the value of industrial partici-
pation schemes offered by the bidders and superior technol ogical capa
bility. The result was that BAE's Hawk jets won the tender rather than
the Italian aircraft, which had been the front-runner up until that point,
because of the " offset” investments offered by BAE. Upon hearing that
the tender had been awarded to BAE, aformer South African secretary
of defence involved in the negotiations wrote amemo noting that “ The
Hawk is not the ‘best’ option from a military point of view . . . The
South AfricanAir Force (SAAF) will haveto absorb considerably higher
operating costs during itslife cycle.” 3%
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Critics of thedea have observed that in March 1998, one month before
Modiseintervened, BAE Systemsdonated five million rand (£614,000/
$982,400) to the ANC’'s MK Veteran's Association, of which Modise
wasafounding trustee and steering committee member.3 At the time of
the negotiations, moreover, Modise & so held acontrolling stakein Conlog
Holdings, a South African company that was set to win acontract under
the offset arrangements that allowed BAE Systemsto win the deal .

The corruption allegations have led to several investigations. In 2000,
the South African Auditor-General, Shauket Faukie, undertook a pre-
liminary study, which described the shift from a costed to a non-costed
optioninthetender for theaircraft as“amaterial deviation” and recom-
mended a full forensic audit. *** But South Africa’s President Thabo
Mbeki barred South Africa’santi-corruption unit, the Specia Investiga-
tion Unit (SIV), headed by Judge Willem Heath, from taking part in any
investigation into the allegations.®*® This unit isthe only body in South
Africa with the authority to obtain a court order to cancel the arms
contract. Heath subsequently resigned.

A Joint Investigation did go ahead without the Specid Investigation Unit,
involving the Ombusdsman, the Auditor-General and the National Di-
rector of Public Prosecutions. In November 2001, thisinvestigation is-
sued areport stating that the switch in tender criteria was “unusual in
terms of normal procurement practice” but not unlawful ¥ It also noted
that “fair and competitive procurement procedures’ were not followed
wheregtrategic considerations played arole, and that therewasno * proper
audit trail . . . throughout the procurement process’.**® But the report
has been called awhitewash by opposition parties and NGOs in South
Africa, and there have been allegationsthat there was extensive political
interference in its final results.®* The former head of the SIU, Willem
Heath, stated that “the [investigation] team’s primary task was to find
out what happened, and this task was not performed properly”.3® The
Italian rival bidder to BAE Systems, Aermacchi, declared in the week
that the report was published that it was considering challenging the
contract award process in court.3*

Other corruption allegations have been made that another contractor on
the deal, EADS (European Aeronautic Defence and Space Company),
gave Mercedes Benz cars at adiscount priceto Vanan Pillay, then direc-
tor of the offset programme, and to the African National Congress's
chief whip, Tony Yengeni.3* EADS has admitted to helping 30 South
African public officials obtain cheap Mercedes Benz cars.3* In March
2003, Yengeni was sentenced to four yearsin jail for defrauding parlia-
ment. A month earlier, he made a plea agreement with the state that
enabled him to be acquitted of the more serious charge of corruptionin
exchangefor pleading guilty of fraud.3* Michael Woerful, the suspended
Managing Director of EADS' office in South Africa, who was facing
prosecution on corruption charges alongside Yengeni, was acquitted.*®
In another twigt, it was announced in December 2002 that the South
African Deputy President, Jacob Zuma, is under official investigation
for allegedly asking for a bribe from the French defence company,
Thomson-CSF (now Thales), in exchange for protecting the company
during theinvestigation into the deal. Zuma deni es the all egati ons.3#

The cost of the arms deal has spiralled due to deval uation of the South
African rand and inflation from aninitial £1.8 billion ($2.88 hillion) to
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£3.2billion ($5.12 billion).>*” The offset agreement has not delivered. A
South African newspaper report described many of the supposed invest-
ments made under this agreement as " a sham, built on loopholesin the
rules.”3# |n particular, BAE and Saab have claimed $2.3 billion worth
of offset credits (about one-third of their obligations) for investing $70
million to upgrade a gold refinery.3® BAE and Saab are also claiming
$171 million worth of offset credits for an investment of $6 million by
BAE in asawmill. Severa other projects that were promised have not
materialised.® The overall effect isthat South Africaisreceiving little
new real investment under the offset agreements, despite having paid
out agood deal of money for the arms.

Thearms deal has been controversial in South Africafor reasons other
than corruption. Opposition politicians have pointed out that the arms
deal was unnecessary and was ultimately unaffordable. The money spent
on armscould have: doubled the number of policeofficers; provided 4.5
million of the poorest people with a basic income for ayear; provided
medical treatment for every child raped in South Africa since 1994,
saved thelives of 53,000 babiesborn to HIV-positive mothers; and pro-
vided housing subsidiesfor 337,500 homel essfamilies.®* A South Afri-
can NGO, EconomistsAgainst theArms Race, is currently taking legal
action against the South African government, seeking cancellation of
the arms deal on the grounds that it is strategically, economically and
financially irrational and therefore unconstitutional .

In 1999, the UK NGO, Campaign Against the Arms Trade, passed de-
tails of the corruption allegations to the UK Department of Trade and
Industry (DTI) on behalf of Economists Against the Arms Race
(ECAAR). The DTI in turn passed the matter on to the Ministry of
Defence police, which subsequently reported to ECAAR that no offence
had been committed under UK law. The Corner House is aware that
other corruption alegationswere purportedly passed on to the UK gov-
ernment through the British High Commission in South Africaand that
no action wastaken to investigate these allegations.

The ECGD hasaresidual liability of just over £1 billion ($1.6 billion).

Defence Equipment, South Africa

Date of ECGD guar antee:
Dateof corruption allegation:

Sourceof corruption allegation: Opposition politicians

Failuresof ECGD response:

Cost to South African taxpayer of ECGD guar antee: None so far
Cost to South African taxpayer of corruption: Unknown, but will include the extra costs of the

2000
1999

a) Gave support despite corruption allegations.

b) Has made no apparent effort to investigate the allegations or
pass them onto the Serious Fraud Office.

deal that have not been fully offset by the
counter-part investments of the offset agreement,
and the higher operating costs of the Hawk jets.
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Conclusion

These nine case studies show that throughout the 1990s the ECGD
reveded:

" Apersistent failuretotakenotice of corruption allegationsand a
deep reluctancetoinvestigatethem.
In several cases, including the Turkwell Gorge Dam in Kenya, the
L esotho Highlands Water Project and the defence equipment deal in
South Africa, the ECGD issued guarantees even after reputable
sources had alleged corruption. It isnot clear whether the ECGD has
formally investigated the corruption allegationsmadein any of these
nine cases, apart from the Coco Palm and La PalmaBeach hotel and
apartments in Ghana.

Inadequateinvestigatory procedures.

Apart from asking the companiesfor information, it isnot clear what
investigatory steps the ECGD takes to assess bribery and corrup-
tion. It appears that the ECGD does not take steps to contact the
authoritiesin the countriesin which the allegations arise.

Anunwillingnessto passon corruption allegationstotheappro-
priateexternal investigatory authorities.

In only one of the nine case studies (the Coco Palm and La Palma
Beach hotel and apartments in Ghana) did the ECGD refer the cor-
ruption allegationsto the UK’ s Serious Fraud Office. Giventhelim-
itsto the ECGD’sinvestigatory powers, to which it readily admits,
this reluctance suggests that the ECGD has been less than serious
about combating corruption associated with the projectsit supports.

I nadequate duediligenceregarding thepotential for corruption
in the projects it backed, coupled with complete disregard for
inter national concer nsabout cor ruption in countriesin which they
supported projects.

In Kenya, the ECGD backed the Turkwell and Ewaso Ngiro schemes
despite clear evidence of and mounting international indignation at
deep-rooted corruption problems. Furthermore, the sale of military
equipment to Qatar suggeststhat the ECGD ignored well-known risks
of bribery in military dealsto Middle Eastern countries. In countries
known to have corruption problems, there is no evidence that the
ECGD applied additional safeguards, such asapplying “ no-bribery”
conditionsor extraduediligence.

Inadequate vetting of UK companies and inadequate due dili-
genceregarding consortia, partner sand agentsused by UK com-
panies.

ECGD proceduresto vet UK companiesthat have been involved in
corruption allegations abroad appear to be more or | ess non-existent.
In February 2000, an ECGD official told the UK Parliament’s Inter-
national Devel opment Committeethat “we have not had any instances
in my experience of companies of whom we have had alegations, or
indeed proof, of corruption or bribery that has led us to refuse
cover.” 2 But in the Lesotho Water Highlands Project, many of the
consortia partners of the UK companies that were backed by the
ECGD had well-known corruption records.®? The consortia' s use of
agents based offshorein countries such as Panama should also have
alerted the ECGD to potential corruption.

Lack of openness and accountability regarding whether it had
backed certain projects.
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ECGD’sdenia in Parliament of involvement in the Kenyan Turkwell
dam and Lesotho Muela dam raises serious issues about how dili-
gently the ECGD is prepared to respond to public enquiries and how
organised it isin keeping its recordsin amanner which would make
it open and accountabl e to public scrutiny.

All these repeated failures point to an institutional culture within the
ECGD that verges on gross irresponsibility in its handling of public
funds. Section Three examines whether the ECGD’s new anti-corrup-
tion measures are likely to changethisculturefor the better. Asthe case
studies in Section Two show, however, the ECGD must also develop a
proper institutional response to corruption that has arisen or that might
arisein projectsit backed beforeit brought in these anti-corruption mess-
uresif itisto remedy its history of negligence regarding corruption.

Turning aBlind Eye




Section Three

The ECGD’s Anti-Corruption

Measures

Thin Veneer or Real Change?

“The payment of bribesto secure over seas contractsis deplorable

... Bribery isbad for the importing country and also harmful to
thosewho wish totradewithit.”

Richard Caborn

Minister for Trade and Industry

June 2000%4

ECGD’sMission and Status. In itsresulting Mission Satus Review,

the government made it clear that the ECGD should not only pro-
mote British exports but “ should al so take account of the[UK] govern-
ment’swider international policiesto promote sustai nable devel opment,
human rights and good governance throughout theworld.”** The ECGD
committed itself to deterring bribery and corruption through “promoting
full implementation of the 1999 OECD Convention on Combating Brib-
ery of Foreign Public Officialsin International Business Transactions.” 3%

I n 1999-2000, the UK government initiated a 12-month review of the

Thus in September 2000, the ECGD introduced a new measure requir-
ing companies, banks and investors seeking its support to sign adecla-
ration that “ neither we nor to the best of our knowledge or belief, anyone
acting on our behalf with due authority or with our prior consent or
subsequent acquiescence has engaged or will engagein any corrupt ac-
tivity in connection with the contract or any related agreement, under-
taking, consent, authorisation or arrangement of any kind”. This war-
ranty also requires companies to declare that neither they nor any of
their directors appear on the World Bank’s list of debarred companies,
and that they have not “at any time been found by a court to have en-
gaged in any corrupt activity.” In the event of a company being con-
victed of corruption on a project backed by the ECGD, the ECGD is
now able to withdraw cover from the company and, in some circum-
stances, seek compensation for its 0ss.®"

In December 2000, the ECGD formally introduced a set of Business
Principlesthat statethat it “will combat corrupt practices’ and promote
implementation of the OECD anti-corruption Convention.®® Criticisms
regarding the ECGD’ s secrecy and lack of transparency made by NGOs
and by the UK Parliament’s Trade and Industry Select Committee®®
have led to the ECGD providing a list of the guarantees it has issued
(subject to consent from the exporting company) in its Annual Report.
Previoudly, it was possible to find out what projects were supported
only if they happened to be mentioned in the Annual Reports of the
ECGD, or by asking questions in Parliament. Even then, it was at the
ECGD’sdiscretion asto whether to revea that it had backed aproject or
not.
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“ECGD determined to combeat bribery in
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ECGD, 2000, Mission Satus and Re-
view 1999-2000, DTI, London.

ibid, p.34.
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The Business Principles also committed
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Trade and Industry Third Report, 11/1/
00, section 62.
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International Development Committee,
Fourth Report, Corruption, March 2001,
para 192.

Response of the Secretary of Statefor In-
ternational Development to Report on
Corruption by the International Develop-
ment Committee, presented to Parliament
October 2001, p.26.

ibid.

David Allwood, ECGD Responseto “Be-
yond Business Principles’ Seminar, 23
May 2002.

Email from ECGD Spokesperson to The
Corner House, 10/5/02

Presentation by Graham Newhouse,
ECGD to ECGD/NGO Case Process
Meeting, 26/2/02

In March 2001, the UK Parliament’s International Devel opment Com-
mittee welcomed all these steps, but stated that it remained “concerned
that internal procedures and controls[at the ECGD] may beinsufficient
to prevent credits being given to companieswith apoor track record and
which therefore present a high risk.”3® It recommended that “applica-
tionsfor support should be subject to rigorous scrutiny and there should
be in place a system to check that the scrutiny has been carried out”. It
also called for further action by the ECGD to “strengthen procedural
and institutional oversight”.

In response to the Committee’s report, the government stated that, in
addition to the new measures mentioned above, it had asointroduced in
2000 “enhanced due diligence procedures. . . to ensurethat al applica
tions. . . were subject to checks to identify companies with poor track
records and/or contracts/investments that might present a high corrup-
tion risk”.*! In addition, the government response to the Committee's
report stated that:

“suspected” corrupt activity or mal practicewould be given dueweight
by underwriters when deciding whether to give cover or not;

the ECGD was reviewing whether to introduce a requirement that
detailsbe provided asto whether the contract requesting support was
won by competitive tender or not; and

the ECGD was reviewing whether or not to strengthen its due dili-
gence procedures “ particularly in respect of overseas parties’ 3¢ in-
cluding buyers, borrowers, guarantors and agents.

The ECGD restated this enhanced due diligence approach to corruption
at aseminar in the Houses of Parliament in May 2002 whenthe ECGD’s
Business PrinciplesAdviser, David Allwood, described how itsduedili-
gence procedures aimed “to identify at an early stage companies with
poor track records or contracts that might present a high corruption
risk.” These, he went on to say, “would then be researched in detail” .3

The ECGD has aso stated that, where there are alegations of corrup-
tion, it will investigate them immediately and “would put in place addi-
tional post-issue monitoring in cases that caused concern.” 3 “ Post-is-
sue monitoring” isthejob of the ECGD’s new Guarantee M anagement
Branch set up in September 2001. Thisbranchisresponsiblefor, among
other things, ng the benefit of ECGD support for the host country
and for the UK, monitoring compliance with the conditions of business,
and monitoring projects, such as those in construction, to ensure that
they proceed on time and within costs.*® As such, this branch has an
important role to play in the ECGD’s anti-corruption efforts.

So far, so good. But isthis new approach working in practice?

It is perhaps too early to tell how much impact the new measures are
having. Asthe case studiesin Section Two illustrate, it can take several
yearsfor evidence of corruption to emerge and several morefor it to be
investigated, let alone brought to court. The case study below, however,
suggeststhat, since bringing initsnew procedures, the ECGD has backed
at least one proj ect that has been shrouded in significant corruption ale-
gations. The Corner House haslearned of another case, currently under
investigation by anational government agency inthe country concerned,
in which a UK company is aleged to have paid bribes on a project
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backed by the ECGD since its warranty procedures came into force.
These cases suggest that the Department’s new anti-corruption meas-
ures have not made as big a change in ingtitutional practice as might
have been hoped for. Furthermore, significant weaknesses with the
ECGD’s new anti-corruption measures threaten to undermine their ef-
fectiveness, weaknessesthat are analysed in detail bel ow.

Case Study A
Blue Stream Pipeline,
Turkey and Russia, 2000

“Blue Stream islikely to occupy a sorespot in Turkey’sener gy sec-
tor for yearsto come.”

Dr Ferruh Demirmen

international petroleum lecturer 366

In October 2000, the ECGD gave backing under its “Good Projectsin
Difficult Markets” scheme to the Blue Stream Gas Pipeline for the
reinsurance of goods and servicesworth £81.5 million ($130.4 million)
provided by two UK-based services and contracting companies, Saipem
UK and Sonsub Limited. In 2001/2002, it gave afurther guarantee worth
£120.9 million ($193.4 million) to Saipem UK for the Blue Stream
Project. Saipem UK and Sonsub Ltd are both subsidiaries of the Italian
oil and gas company, ENI (Ente Nazionale Indrocarburi), which isstill
part owned by the Italian government. Their immediate parent company
is Saipem International BV that isincorporated in The Netherlands.

The Blue Stream Pipeline has been built to supply gas from Russiato
Turkey. It runs 750 miles (501 kilometres) from lzobilnoye, near
Krasnodar in southern Russia, to Ankara in Turkey. One section runs
2,150 metres under the sea, deeper than any pipeline has ever been laid
before. The Blue Stream Pipeline Company, which has overseen the
construction of the offshore section of pipelineand which will operateit,
is ajoint venture between the Italian oil and gas company, ENI, and
Gazprom, the Russian state-controlled oil and gas company.

A natural gas sales purchase agreement that initiated the project was
signed between the Turkish and Russian governmentsin December 1997.
ENI and Gazprom formed the Blue Stream Pipeline Company in 1999
in order to implement the inter-governmental agreement. The $3.2 hil-
lion pipelineitself was completed in October 2002, three years behind
schedule, and gas started to flow four months later in February 2003.
Under the 25-year contract, the pipeline will supply four billion cubic
metres of gasto Turkey in 2003 and up to 16 billion cubic metres annu-
ally by 2008.%"

From the moment the contract was signed, the Blue Stream Pipeline has
been at the centre of a string of as yet uninvestigated and unresolved
alegations of corruption in Turkey. Some assert that these corruption
allegations brought down Mesut Yilmaz's ruling Motherland Party in
Turkey’snational electionsin late 2002.38 Yilmaz himself has been ac-
cused of lobbying for the pipeline solely to benefit his friends in the
construction industry and of awarding contracts to associates in the
Motherland Party.°
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Most of the allegations centre on the awarding of a contract with no
competitivetender to the Oztas Haznedaroglu Stroytransgaz (OHS) con-
sortium, comprising two Turkish companiesand one Russian one, which
was contracted to build the section of the pipeline between the Turkish
port of Samsun and Ankara. Stroytransgaz is 50% owned by senior
Gazprom managers and their relatives. The two Turkish companiesin
the consortium had closetiesto Yilmaz and to the Turkish Motherland
Party. BOTAS, the Turkish state pipeline company that issued the con-
tract, meanwhile, made an advance payment of £31.8 million ($52 mil-
lion) —some 15% of the contract — to the consortium six months before
work began. In 2001, investigatorsfrom Turkey’sInterior Ministry were
probing allegations that this payment had been misused, and that the
consortium had hired asub-contractor to build the pipeline at acheaper
price, while charging the Turkish government the full price.®

The corruption allegations have already claimed some scalps. In April
2001, Turkey’s Energy Minister, Cumhur Ersumer, wasforced toresign
after he was named in bribery and corruption charges brought by Turk-
ish state prosecutors against 15 officialsfrom hisministry inrelation to
the Blue Stream pipeline.®™ In July 2001, the head of the Turkish state
pipeline company, BOTAS, which oversaw and helped build the Turk-
ish part of the pipeline, was sacked during an investigation into possible
corruptioninthe project. In October 2002, Turkey’shighest appeal court,
the Court of Cassation, gave permission to the Public Prosecutor’s Of -
ficetoinvestigate whether two former chairsof BOTAS, Nevzat Arseven
and Gokhan Yardim,*”2 gave an unmerited payment to the Turusgaz com-
pany, ajoint venture between BOTAS and Gazprom that handled the
Turkish side of the Blue Stream project, and whether they wereinvolved
in severa other irregularities.®”

Other controversies have arisen in Turkey relating to questions as to
how much Turkey really needsthe gasfrom the Blue Stream Pipeline. In
September 2002, because of Turkey’s sluggish economy and because
gas demand was much lower than forecast, Turkey had already negoti-
ated with Russia that its delivery of gas in 2003 would be halved.3™
Many analysts suspect that Turkey will soon have an excess supply of
natural gas; the US-based think-tank, the Centrefor Strategic and I nter-
national Studies, has stated that the Turkish market for gas is already
effectively saturated because of over-supply.®™ In the words of one
journalist, the pipeline could turn out to be“ avastly underutilized asset,
agiant technological feat with little chance of paying for itself” 3¢ Its
effect on Turkey’s already fragile economy could be devastating. The
country aready faces $1 billion worth of penalties under “take or pay”
deals*” of which Blue Stream is one.®”® The fact that Blue Stream’s
costs have ballooned from $3.2 billion to about $5 billion will not help
matters.®”®

In Russia, meanwhile, the project has also been contentious. The con-
tract was signed before an ecological review was undertaken, despite
the fact that such areview is required under Russian law. Critics have
raised concerns that the pipeline might not be stable on the corrosive
Black Sea seabed and that it has been laid in aseismically active area.
The ecologica review, finally carried out in 1998 by the Russian State
Committee of Environmental Specialists, concluded that any leak inthe
pipeline could cause an enormous explosion and extensive damage to
the marine ecosystem of the Black Sea. The pipeline also went through

Turning aBlind Eye




a protected nature-reserve, the Arkhipo-Osipovskoe forest. Local peo-
ple held severa protests to stop the felling of treesin the reserve that
contravened federal legidation. Thelocal administration, however, with-
drew protected statusfor this particular patch of forest so that the pipe-
line could go ahead, an act which critics again claimed was illegal .%°
Russian federal requirements for consultation with local communities
and publication of impact assessments appear to have been flouted as
well.

Gazprom, the Russian state oil and gas company, has long been a by-
word in Russiaand internationally for corruption and asset stripping. In
May 2001, President Vladimir Putin sacked the chair of Gazprom'sboard
after a string of allegations that some £2.6 hillion ($4.16 billion) of
Gazprom assets were being transferred each year to family and friends
of top management officials.®! In January 2002, Russian prosecutors
trying to track down funds allegedly siphoned out of Gazprom arrested
the deputy chief and two top executives of asubsidiary.®2 In April 2002,
the Russian prosecution service was investigating Gazprom for misap-
propriating state funds.3

The ECGD’sbacking for this project appearsto be riddled with serious
failuresof duediligence, all of which raise questions about its commit-
ment to combating corruption, particularly inits“ Good Projectsin Dif-
ficult Markets’ scheme. Thereis no suggestion that there was any im-
propriety inthe UK -backed section of the project, or by either of thetwo
UK -based companies backed by the ECGD. But the ECGD’s generous
backing for Saipem UK issurprising. Asof March 2002, four of Saipem
UK’s six directors and its company secretary were based in Italy and
had Italian nationality. Only one of its directors, Rossano Tomaselli,
had British nationaity. Given that the ECGD’saimisto * benefit the UK
economy by helping exporters of UK goods and services’, its support
for asubsidiary of aforeign company run mainly by foreign nationalsis
puzzling.%

What also makes Saipem UK asurprising choice for ECGD backing is
that inits Directors’ report for 2001, Saipem stated that it wasfacing a
number of class action anti-trust cases®® brought by several major oil
producing companies. The report states that these cases “involve al-
leged anti-competitive practices in the bidding process for installation
projectsduring the 1990s” .3 Such liabilities do not suggest acompany
with agood track record, again raising questions about the ECGD’sdue
diligence procedures.

How Could the ECGD Improve Its Anti-
Corruption Measures?

As the Blue Stream Pipeline case study suggests, there are still weak-
nesses in the ECGD’s implementation of its anti-corruption measures.
Whilethe new anti-corruption measures are avast improvement on the
ECGD’spreviouslaissez-faire approach to corruption, thereis till sig-
nificant room for improvement. In particular, the ECGD needsto:

1. Take further stepsto fulfil its commitment to promoting the imple-
mentation of the OECD Convention on Combating Bribery in full,
and to complete the steps it has agreed to under the OECD Export
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ronmental, and health and safety standards.
It does not ask any questions relating to
corruption.

Friends Ivory and Sime, “ Governance of
Bribery and Corruption: A survey of cur-
rent practice”, February 2002, http://
www.friendsis.com/uploadFiles/
Area%200f%20Engagement%20-
%20Bribery%20%20Corruption%20%20
Report%20Feb%2002. pdf.

Credit Group’sAction Statement on Combating Bribery in Officially
Supported Export Credits;

2. Examine its procedures to ensure that its new warranty is enforce-
able, and look serioudly at instituting a proper debarment policy;

3. Review its enhanced due diligence procedures to ensure that they
screen out buyers, companiesand projectsthat have poor recordson
corruption and governance; and

4. Deepen further itsincreasing commitment to transparency.

1. The ECGD needs to take further steps to fulfil
its commitment to promoting full
implementation of the OECD Convention on
Combating Bribery.

As a government department using taxpayers money, the ECGD can,
and must, play amajor rolein enforcing the OECD Convention on Com-
bating Bribery and thusin deterring British businessesfrom engagingin
corrupt activity abroad. Corruption poses a serious material aswell as
reputational risk to the ECGD and, by association, to the British gov-
ernment and to British business in general. As The Economist noted
recently, “acompany that keeps securing deals through bribes may be-
comelessand less competitive. Bribesalso undermineacompany’srepu-
tation” .%¥” They undermine a country’s reputation aswell.

The ECGD isuniquely placed to makearea impact on the behaviour of
British exporters. Asa UK government department, the ECGD should
be fostering compliance with the 2001 Anti-Terrorism, Crime and Secu-
rity Act,*® the UK law that now implements the Convention. Only by
doing so will it achieve its commitment to promoting full implementa-
tion of the OECD anti-bribery Convention.

Fostering Compliance

To foster compliance, the ECGD should and could be doing more to
educate companies about the UK legidation that makes bribery of a
foreign official acriminal act.®® Under the OECD Action Statement on
Bribery and Officialy Supported Export Credits, the UK has agreed
that the ECGD will inform applicants of thelegal consequences of brib-
ery in international business transactions. Currently, the ECGD is one
of only four export credit agencieswhose anti-corruption warranty does
not specifically spell out the legal consequences of bribery. Adding this
specific language to the warranty would be an important educational
tool to ensure that UK companies are aware of the criminality of
bribery.

The ECGD could also foster compliance by actively requiring, asacon-
dition of cover, that companies prove compliance with the new UK leg-
islation through a properly implemented and monitored code of conduct
governing corruption and bribery. The ECGD could in particular find
out at the Impact Questionnaire stage™ of the application processwhether
companies have appropriate codes of conduct.

Codes of conduct vary dramatically in quality and effectiveness, how-
ever. Asthe 2002 Friends Ivory and Sime survey of business practice by
EU firms showed, most companies have such codes but many of them
areextremely weak or areignored.®*! BAE Systems, for instance, which

Turning aBlind Eye




has received the lion's share of ECGD cover for many years, has a
policy on Integrity in Business Dealings, but describes this policy as
“confidential”. Confidential codes of conduct cannot be monitored by
shareholders, government departmentsor public interest groups.

Therefore, The Corner House believes that the ECGD should:

amend thewor ding of thewarranty sothat it spellsout thelegal
implicationsof bribery; and

require information at the Impact Questionnaire stage as to
whether companieshave:

1. apublicly available codeof conduct that showsfull compli-
ance with UK legislation on corruption and that covers all
areasof corruption, including facilitation payments, commis-
sions, giftsand donations;

2. proper management systemsand training programmesto
ensurethat thecodeisimplemented effectively;

3. information in their annual reportson their policies and
performance on combating bribery, including any investiga-
tions and allegations they may face for corruption and the
number of staff disciplined for corruption;3?

4. signed up to the Extractive Industries Transparency Ini-
tiative(EITI),*3thereby agreeingto publish all paymentsmade
to gover nments, including taxes, royalties and signature bo-
nuses, and

5. adequatesystemsof inter nal accounting controls.

2.The ECGD needs to examine its procedures to
ensure that its new warranty is enforceable, and
to look seriously at instituting a proper
debarment policy.

Having to sign a statement declaring that it has not been involved in
corruption on the contract for which it is seeking ECGD support will
cause a company to stop and think twice about bribing. The warranty
introduced by the ECGD isan important new step that bringsitintoline
with the OECD Action Statement on Bribery and Officially Supported
Export Credits. Indeed, the ECGD has gone further than the Action
Statement by requiring companies to affirm in addition that they have
not been convicted in court of corruption and that they do not appear on
theWorld Bank’slist of ineligiblefirms.

The ECGD’swarranty isnot, however, asstringent asit at first appears.
In particular, the ECGD’s lack of proper investigatory powers and a
failure to refer all suspected cases to the police and Serious Fraud Of-
fice means that there isarisk that the warranty is not being effectively
policed or enforced. Thefailure of the ECGD to debar companiesfound
guilty of corruption, meanwhile, meansthat it isfalling behind interna-
tional best practiceand ignoring acrucia and effective sanction against
bribery.

Strengthening Investigatory Procedures

Unless the companies backed by the ECGD know that the risk of
bribery is not worth taking because the likelihood of being found out is
so high, then they arelikely to carry on taking that risk. At the moment
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Thisparticular requirement would ensure
that the ECGD followed the OECD’s
1997 Revised Recommendations on
Combating Bribery in International Busi-
ness Transactionsthat “member countries
should encourage company management
to make statementsin their annual reports
about their internal control mechanisms,
including thosethat contributeto prevent-
ing bribery” (V.C.ii). Shell currently fol-
lowsthispoalicy.

The Extractive Industries Transparency
InitiativeisaUK government-backed ini-
tiative, announced by Tony Blair in Sep-
tember 2002, at the World Summit on
Sustainable Development in Johannes-
burg. A UK government hosted interna-
tional conference in June 2003 will in-
vite companies, governments and inter-
national institutions to sign up to avol-
untary compact on transparency intheex-
tractive industries. See http://
www.dfid.gov.uk/News/News/files/
eiti_core_script.htm.
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Hansard, 8/2/00, Commons Written An-
swers, Column 120W, Mr Caborn to Mr
Alan Simpson MP; Hansard, 19/9/02,
Commons Written Answers, Column
161W, Ms Hewitt to John Austin MP.
Email from ECGD Spokesperson to The
Corner House, 9/7/02

In arecent statement, the ECGD’s Chief
Executive, Vivian Brown, said that while
the ECGD “would normally carry outini-
tial enquiries to seek further information
... wehaveno investigatory powersand
we would therefore pass any information
wereceived to therelevant authorities, for
example the Police or Serious Fraud Of-
fice.” (See Letter from Vivian Brown to
the New Satesman, 22/9/02, Vol 15, p.36).
The ECGD has clarified to The Corner
House that it does not refer al informa-
tion or alegationsor corruption per se, but
only “substantive information resulting
from initial enquiries’ carried out by the
ECGD (Communication from the ECGD
to The Corner House, 21/5/03).

As this report was going to press, The
Corner House learnt that the ECGD has
now signed a Memorandum of Under-
standing with relevant agencies obliging
the ECGD “to report any allegation of
bribery and corruption to the National
Criminal Investigation Service (NCIS)”
(see Appendices, “ECGD Response to
Turning aBlind Eye”, p.78). The NCISis
thenresponsiblefor reporting any such al-
legation to the relevant nationa authori-
tiesinthecountry concerned. Thisisavery
welcome step that will go some way to-
wards making the ECGD’ s new warranty
moreenforceable.

Hansard, 21/6/00, CommonsWritten An-
swers, Column 183 W, Mr Caborn to Mr
Austin MP; Email from ECGD Spokes-
person to The Corner House, 10/5/02
Law Society, “Legislation the Criminal
Code: Corruption”, Report 248, 3 March
1998, paras 6.12 following, pp.98-99. The
ECGD hastold The Corner Housethat “the
mere existence of such apower belonging
tothe Secretary of Statefor Tradeand In-
dustry does not mean that the ECGD has
the power to appoint inspectors.” (Com-
munication fromthe ECGD, 21/5/03). But
whilethe ECGD may not have this power,
the Secretary of State for Trade and In-
dustry doeshavethe power, under the 1991
Export and Investment GuaranteesAct, to
“makeany arrangementswhich, inhis[sic]
opinion, arein the interests of the proper
financial management of the ECGD port-
folio.” Giventhat investigating corruption
clearly fallsunder the heading of being “in
the interests of proper financial manage-
ment”, the question remainsasto why the
Secretary of State for Trade and Industry
himor herself cannot use hisor her power
to appoint inspectors with regard to the
ECGD’sbusiness.

Group of States Against Corruption
(GRECO), “First Evaluation Round:
Evaluation Report on the United King-
dom”, 14/9/01, para 24, p.8.

thereisadistinct lack of clarity about how the warranty isbeing enforced.

The ECGD has shown areluctanceto investigate corruption allegations
(as the case studies in Section Two illustrate), a reluctance which has
persisted despite the introduction of its new anti-corruption measures.
Over the past seven years, the ECGD has received on average one cor-
ruption allegation each year on projects it has backed.®** In only two
known instances in the last seven years, however, has the ECGD re-
ferred the all egation to the UK’ sinvestigatory authorities, one of these
being in the last few months. Given that the ECGD admits that it has
“no legal investigatory rightsin away that the SFO or Police do,”** this
isamatter for concern.3%

The ECGD’s Internal Audit and Assurance Department is responsible
for investigating allegations of corrupt practicesand, inthewords of the
ECGD, determining “whether there is genuine cause for concern” .3’
Givenitslack of investigatory powers, however, it isnot clear what its
procedures are, whether they include making contact with the authori-
tiesinthe country in which the corruptionisalleged to havetaken place,
and whether they require all documentation from the companiesimpli-
cated by the allegations.

According to the contract signed between the ECGD and the companies
it backs, while the ECGD may enter the premises of acompany that it
gives support to and review itsrecords, it must give five business days
notice before doing so, and must * hold in confidence any information or
copy record obtained . . . and destroy such recordsor if requested return
them”. These restrictions suggest that the ECGD’s Internal Audit and
Assurance Division has its hands tied in such a way as to seriously
undermine its ability to check whether companies are complying with
the warranty.

Whilethe ECGD claimsthat it has no investigatory powers, under sec-
tion 431 of the 1985 Companies Act, the Secretary of State for Trade
and Industry, to whom the ECGD is answerable, is alowed to appoint
inspectorsto investigate the affairs of acompany and report on them. 3%
This Act requires companies to produce all books and documents in
their custody to theinspectors, to attend before the inspectors when re-
quired to do so, and to give the inspectors all assistance. An answer
given by a person to a question put by the inspectors may be used in
evidence against that person. Indeed, under section 447 of thisAct, itis
an offence for companies not to produce books or papers for examina-
tion by departmental officers. Under the Civil Service Management Code,
meanwhile, it isthe duty of all civil servantsto report corruption cases
to the appropriate authorities.>®

The response of the ECGD to the recent OECD Export Credit Group's
Survey on measuresto combat bribery showsthat the ECGD does have
aformal ingtitutional requirement to inform investigative authoritiesin
cases for which thereis sufficient evidence of corruption, either before
or after giving cover. In April 2003, it revealed through the survey that
it had taken the further step of making it aformal institutional require-
ment to inform investigative authorities of suspicions of bribery both
before and after cover has been given. Indeed, in thissurvey it revealed
that it has notified investigative authorities of asuspicion of corruption
in the first few months of 2003.4©
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Corruption is a notoriously difficult area to investigate, not least be-
cause suspicions of bribery can be broadcast by rival bidders on acon-
tract who lost out or by opposition political parties seeking to make
political gain. But in cases where there are well-grounded suspicions
from credible sources (particularly if such suspicionsare being investi-
gated by government authoritiesin the country concerned), The Corner
House believes that the ECGD should refer such suspicions to the ap-
propriate authoritiesin the UK.

Therefore, the ECGD needsto:

" examinewhether it may be appropriatetorethink itsinvestiga-
tory procedures, in addition to measures it has already taken,
including reviewing whether the contractsit signswith compa-
niesneed to berewritten so asto giveit greater power sto check
whether itswarranty isbeing met by exportersreceivingitssup-
port; and

consider creating aspecialised unit withinitslnternal Audit Divi-
sion toinvestigate corruption allegations.

Debarring Corrupt Companies

The ECGD says that it would take a corruption conviction “into ac-
count” when considering whether or not to provide an export credit and
that such a conviction would be “prima facie” grounds for ECGD to
refuse cover to acompany. Nonethel ess, the ECGD maintainsthat it “is
required to consider all applications from exporters on their own merit
so we would not automatically debar companies from cover who have
been convicted of corruption”.* In effect, the ECGD holds on to the
right to provide cover to acompany that has been convicted of corrup-
tion, evenif it claimsitisunlikely to usethisright. Thisunderminesthe
credibility of itswarranty system. The ECGD needsto institute aproper
system of debarment to bring it into linewith international best practice
on deterring corruption.

Debarment isused by:

- Various countriesincluding the United Sates, Sngapore, China
and Swveden

South Africaand Germany arein the process of introducing asystem of
blacklisting companiesfound guilty of corruption from public procure-
ment. 42 Inthe US, companiesfound guilty of fraud and bribery in gov-
ernment contracts in the US can be debarred from such contracts by
both state and national government for threeyears. Reinstatement is not
automatic, but subject to the company (or individual) proving beyond
doubt that the problems have been resol ved.

- The US Export Credit Agency, Ex-Im

Under Ex-Im's new mandate authorised in June 2002, the Agency is
required to hold alist of and debar for three years all companies that
haveviolated the 1977 US Foreign Corrupt PracticesAct or other named
legidation.

- The World Bank

Under the Bank’s debarment policy, which it has operated since 1997,
firms are declared ineligible for World Bank contracts if an investiga-
tion by a special unit within the World Bank’s Internal Audit Depart-
ment proves them guilty of fraud or corruption.*® The World Bank is
asointhe process of setting up ablacklist for wider use by other multi-
lateral devel opment banksand aid agencies.
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OECD Working Party on Export Credits
and Credit Guarantees, “ Responsesto the
2002 Survey on measurestaken to combat
bribery in officially supported export cred-
its—as of 30 April 2003", 21/5/03.
Asthisreport wasgoing to press, The Cor-
ner House learnt that the ECGD has now
signed a Memorandum of Understanding
with relevant agenciesobliging the ECGD
“to report any allegation of bribery and cor-
ruption to the National Criminal Investi-
gation Service (NCIS)”. See Appendices,
“ECGD Responseto Turning a Blind Eye”,
p.78.

Email from ECGD Spokesperson to The
Corner House, 10/5/02

Donwald Pressly, “MPs to act against
shady business’, Business Day 3/6/02;
Hugh Williamson, “ Germany goesfor the
big clean-up”, Financial Times, 7/5/02
One problem with the World Bank proce-
duresisthat the World Bank does not au-
tomatically debar acompany convictedin
court for corruption if the Bank’s Internal
Audit Department has previously cleared
it. Thisisthe case now with Acres, aCana-
dian company convicted and fined for brib-
ery in October 2002 in Lesotho in connec-
tion with the Lesotho Highlands Water
Project (see Section Two, Case Study 4,
pp.37ff), acompany which aWorld Bank
investigation earlier found innocent of cor-
ruption. Itisalso noteworthy that theWorld
Bank’slist tendsto be dominated by small
firms and consultants, and that no major
multinational company hasyet been black-
listed. According to former World Bank
procurement consultant, Tim Tucker,
“Companiesreally haveto bevery corrupt
to get on the World Bank blacklist” (Per-
sonal communication with The Corner
House, 29/4/03).
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Mrs Brunca, EU Public Procurement Di-
vision, personal communication, 31/10/02.
The Directive has to pass a second read-
ing before the EU Parliament and Coun-
cil of Ministers before it comes into ef-
fect. The EU is considering holding a
blacklist of companiesfound guilty of cor-
ruption, butitisunlikely to do so for some
time.

The Canadian Export Credit Agency, Ex-
port Development Canada, based its anti-
corruption measures on whether it as an
institution would stand the legal test of
“reasonablediligenceand care” if it were
taken to court under Canada’ s anti-corrup-
tion legislation. See Ran Goel, “Anti-Cor-
ruption Measures at Export Development
Canada’, Independent Study Course, 22/
4/02.

Balfour Beatty received a guarantee in
2000/01 of £23.4 million ($37.4 million)
aspart of aconsortium building bridgesin
thePhilippines. Kier International received
two credits of £30.5 million ($48.8 mil-
lion) and £17.3 million ($27.7 million) for
work in India and Jamaica (as part of a
joint venture) plusa£79.5 million ($127.2
million) guaranteejointly with Mirvan Ltd
from Account 3 (the account reserved for
projects that do not meet normal under-
writing criteria) for work in Romania.
These guaranteeswereissued ayear or SO
after crimina prosecution of the official
convicted of receiving bribes in the
L esotho case began (see Section Two, Case
Study 4, p.37ff).

The ECGD arguesthat it cannot operate a debarment policy at present
becauseitslegal mandaterequiresit to consider all applicationsfor sup-
port. But the 1991 Export and I nvestment Guarantees Act gave the Sec-
retary of Statefor Trade and Industry who isresponsiblefor the ECGD,
considerableflexibility, including theright, under section 3(1), to “make
any arrangements which, in his[sic] opinion, arein the interests of the
proper financial management of the ECGD portfolio, or any part of it”
(emphasis added). As proper financial management should require the
ECGD not to give cover to companies with a record of corruption, it
should be perfectly possible for the Secretary of State for Trade and
Industry to institute a debarment policy at the ECGD.

The ECGD, as a branch of the UK government, may in future be re-
quired to operate alimited form of debarment if a new EU public pro-
curement directive comesinto force. Thisdirective, although still in draft
form, comesinto forcein 2005 and requires EU statesto operate aman-
datory exclusion from government contracts of any company convicted
of corruption within the EU.#

The ECGD should therefore:

" act immediately to bring itself into line with international best
practice by debarring from further ECGD cover or insurance
for aperiod of at least three yearsany company found guilty of
fraud or corruption by agover nment agency or acourt anywhere;
and

" push the OECD Export Credit Group to ensurethat a general
export credit agency debarment list isheld at the OECD.

3. The ECGD needs to review its enhanced due
diligence procedures to ensure that they screen
out buyers, companies and projects that have
poor records on corruption and governance.*%

Given that the ECGD continues to give guarantees and insurance to
projectsin some of the most corrupt sectorsof industry, and given that it
operatesin countrieswith some of theworst corruption problemsin the
world, due diligence and post-issue monitoring procedures are of the
utmost importance.

The ECGD has enormous power to determine whether aproject will go
ahead or not by deciding whether or not to back it. Many of the projects
backed by ECAsin general would not go forward without their support,
because private sector banks and insurance firms are simply unwilling
to underwrite the high financial risks involved. The ECGD could, and
arguably must, use this power to ensure that there is no corruption in
any part of the projectsit supports.

The ECGD has stated that its enhanced due diligence procedures are
designed to identify companieswith poor track records. Yet it hasgiven
guarantees over the last two yearsto several companies that have been
implicated in corruption scandals. Two companiesimplicated in the cor-
ruption scandal in the L esotho Highlands Water project, Balfour Beatty
and Kier International (see pp.37ff), were both given ECGD guarantees
in2000/01.4% The UK subsidiary of French engineering company Alstom,
meanwhile, was given various guaranteesin 2000/2001 and 2001/2002,
even though the parent company has faced numerous corruption
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investigations in several countries, including South Korea, Malaysia,
Spain and Mexico.*”

The ECGD has also backed several projects since it instituted its new
procedures in which the buyer institution has had serious corruption
problems. In Mexico, for instance, the ECGD has an ongoing line of
credit open for PEMEX, the state oil company. PEMEX has consist-
ently headed thelist of the Mexican Federal Comptroller’s Secretariat’s
investigationsinto corruption. PEMEX’sformer headiscurrently under
arrest in the USfor embezzling $220 million from the company. In Oc-
tober 2002, a special congressional committee in Mexico was called
upon to investigate the transfer of $165 million from PEMEX to the
election campaign of theformer ruling party, the PRI (Institutional Revo-
lutionary Party).*® Only in October 2002 did PEMEX commit itself to
full transparency initspurchases and tenders.*® | n the Phili ppines, mean-
while, the ECGD has backed several projects for which the buyer was
the Department of Works and Highways (DPWH), which has consist-
ently been found to be the one of the most corrupt government depart-
mentsin the country.*%°

If theECGD istolive up toitscommitment to combat corrupt practices,

it needsto strengthen its due diligence procedures by:

i) moving from areactive to a preventative model of due diligence by
taking sufficient evidence and suspicions of corruption serioudy when
considering applications;

ii) setting an upper limit to the amount of agents' commission that will
be backed by the ECGD and requiring greater disclosure of informa-
tion from companies on agents;,

iii) setting benchmarks for ingtitutional integrity that buyer institutions
must meet before a project can be supported in order to ensure that
all components of a project to be backed are corruption-free;

iv) introducing a requirement that contracts to be supported are won
through competitive tender and are subject to public audit in all ap-
propriate cases and publishing post-issue monitoring reports for
projectswith significant cost over-runs; and

v) introducing staff incentives that reward underwriters at the ECGD
for providing cover to projectsthat meet enhanced due diligence stand-
ardsdesigned to combat corruption and that penalise those who con-
sistently fail to meet these standards.

i) moving from a reactive to a preventative model
of due diligence by taking sufficient evidence and
suspicions of corruption seriously when
considering applications.
“Simply sitting still, doing business as usual and waiting for alegal
judgement of bribery meansthat the sanction comes much too late
to haveany impact or relevance.”
Michael Wiehen
Transparency |nter national*t

At present, the only apparent criterion that the ECGD uses to establish

whether companies have apoor track record on corruption, or whether
there has been corruption in a project to be supported, is whether the
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Engineering company Alstom, which has
also beenimplicated in the Lesotho High-
lands Water Project corruption, has re-
ceived two export credits of £12 million
($19.2 million) and £16.1 million ($25.7
million) for work in Mexico and Turkey
respectively in 2000/01. For details of the
various corruption investigations of
Alstom, see Susan Hawley, “ Still under-
writing corruption? The ECGD’s recent
record” paper presented at “ Beyond Busi-
nessPrinciples’, Seminar on Export Credit
Reform, House of Commons, 23/5/02,
www.thecornerhouse.org.uk/document/
corrupt.html

EFE, 7/11/02, “ Government seeks extra-
dition of ex-Pemex head, wantsto recover
funds’; The News, 23/10/02, “ Pemexgate
suspectsto be called before congressional
committeg”.

Business News Americas, 15/10/02,
“Pemex signsaccord to improve procure-
ment transparency” .

The Straits Times, 24/7/02, “ Graft: Fili-
pinos hope to see big fish caught”;
BusinessWorld (Philippines) 22/7/02,
“Specia Feature”.

Michael Wiehen, “Implementation of the
ECG's Action Statement of December
2000 on Export Credit Support”, Presen-
tation to the ECG, 23/4/03
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OECD Working Party on Export Credits
and Credit Guarantees, “ Responsesto the
2002 Survey on measures taken to com-
bat bribery in officially supported export
credits—asof 31 January 2003”, 10/2/03.
Email from ECGD spokesperson to The
Corner House, 10/5/02

OECD Working Party on Export Credits
and Credit Guarantees, “ Responsesto the
2002 Survey on measures taken to com-
bat bribery in officially supported export
credits— as of 31 January 2003", 10/2/03

company concerned hasreceived aconviction for corruptioninacourt.
As noted in this report, there have been few court convictions for cor-
ruption around the world, with the exception of the US, dueto the diffi-
culty of getting evidence and lack of political will. Considering only
convictionsfor corruption meansthat the ECGD’sthreshold for assess-
ing how likely acompany isto bribeisvery low. It also means that the
ECGD’s approach to corruption is geared towards reacting to corrup-
tion long after it has happened, rather than seeking to prevent it.

At present, the ECGD has stated in its response to the OECD Export
Credit Group’s Survey on measures to combat bribery that it has no
formal institutional commitment to withholding support for transactions
if thereissufficient evidence of corruption.*? It isonly one of ten ECAs
that has not made such an institutional commitment. By not doing so,
the ECGD is failing to fulfil its requirements under the OECD Action
Statement on Bribery and Officially Supported Export Credits; by sign-
ing thisstatement, it explicitly agreed to withhold support in caseswhere
there was sufficient evidence of corruption.

The ECGD has aso stated in the OECD survey that it has no institu-
tional commitment to withhold support to projects for which thereisa
suspicion of bribery. In late 2001, the ECGD stated that suspected cor-
ruption would be given dueweight when it consi dered supporting projects.
But the ECGD hassincetold The Corner Housethat “ suspected corrup-
tionaoneisnot valid groundsfor ECGD to refuse or suspend cover” 413
Given that it isincredibly difficult to prove corruption and that it usu-
ally takes along time before evidence of corruption emerges, itisvital
that the ECGD takes seriously suspicions of corruption voiced by reli-
able and trustworthy sources. Only if the ECGD takes such suspicions
serioudly can it avoid backing projects in which corruption may have
occurred. The ECGD is behind best practice with regard to other export
credit agencies on thisissue. Eight other ECAs from OECD countries
withhold support where bribery is suspected.*4

In order to be able to gather more information on the track record of
companies, the ECGD should consider the possibility of requiring more
information from companies at the Impact Questionnaire stage about
any investigations for corruption to which they have been subject. In
particular, the ECGD could find out whether the company has been
subject to investigations by a government agency, parliamentary body
or another company. Thiswould provide much more detailed evidence
of acompany’s propensity to bribe than astatement asto whether it has
been convicted of corruption in acourt or not.

The ECGD should therefore:

make a formal institutional commitment to withhold support
wherethereissufficient evidence of corruption;

formally state that suspected corruption in a project would be
groundsfor refusing cover; and

require companiesto provide information at the Impact Ques-
tionnair e stage on whether they have been subject to any investi-
gationsfor corruption by gover nment agencies, parliamentary
bodies or other companies and the outcome of these
investigations.
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ii) -setting an upper limit to the amount of
commissions paid to agents that will be backed
by the ECGD;

-refusing to back projects in which agents are
based, or commission payments are made,
offshore;

-increasing due diligence with regard to
consortia partners; and

-requiring disclosure of all payments made in
relation to a contract.

Given that the vast majority of bribes are likely to be paid through an
agent, and given that commissions have in the past been a vehicle for
hiding bribes, itiscrucial that the ECGD hasthe highest standardswith
regardsto agents and commissions.

In early 2003, the ECGD brought in some new measures on agents,
theserequirethe purpose of commissionsto beidentified, and the details
of the agent to whom commission is payable, and of any relationship
between the purchaser and the agent, to be provided in all cases. Previ-
ously, the ECGD said that it did “not normally enquire” about the pur-
pose of commissions, nor did it ask for any information about agents
besides their country and place of payment.*s> These details are now
required in all cases, whereas previously they were required only “on
potential problem cases’.*® These new measures are very welcome.

Initsresponse to the OECD Export Credit Group survey, however, the
ECGD stated that it does not set an upper limit on agents' commissions,
athough it would investigate and seek assurances from the exporter
were the commission to bein excess of what was normal for the market
or the contract. The ECGD lags behind best practice in this respect
when compared to other export credit agencies. The ECAs of Canada,
the US, New Zedand, Italy, the Slovak Republic and Spain all set a
ceiling on agents' commissions for which official support isgiven.*’

The Corner House believesthat the ECGD, in the interests of transpar-
ency, should refuse cover to projectsthat employ agentswho areregis-
tered offshore, or where the payment of commission isto be made off-
shore. The secrecy that operatesin offshore centres breeds corruption. 8
As the previous section shows, in several cases in the past the ECGD
has backed projects where the agent was based, or commission pay-
mentswere made, offshore.

In addition, the ECGD should monitor the track record of consortia
partnersinvolved in projectsit backs. Bribes can be paid by the consor-
tiapartners of an ECGD-supported company with or without the knowl-
edge of the UK company. The ECGD should therefore ensurethat, when
it backs UK companies that are part of consortia, the company’s con-
sortia partners do not have a track record of corruption. The ECGD
should a'so requireinformation on all payments (including political do-
nations) madein the course of aproject. Even charity donations can, as
Transparency International has noted, be a means for companiesto di-
rect paymentsto government ministers, particularly whenthe minister is
directly involved in the charity concerned.*®

The ECGD should therefore:
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OECD Working Party on Export Credits
and Credit Guarantees, “ Responsesto the
2002 Survey on measurestaken to combat
bribery in officially supported export cred-
its—as of 31 January 2003", 10/2/03
Email from ECGD spokesperson to The
Corner House, 10/5/02

OECD Working Party on Export Credits
and Credit Guarantees, “ Responsesto the
2002 Survey on measurestaken to combat
bribery in officially supported export cred-
its—as of 30 April 2003", 21/5/03. Spain
and Italy set a ceiling of 5% of the con-
tract value, while Canada’'sceiling is 10%.
For detail s of offshoretaxhavens, seefoot-
note 284.

Transparency International response to
Shell’scorruption policy, printed in Shell,
Dealing with Bribery and Corruption: a
Management Primer, p.40.
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The Corner House acknowledges that, in
the context of public procurement, com-
petitive tender can be contentious. It has
been used asameansto contract out or pri-
vatise public services. But the processhas
brought problemsof itsown. Preparing bids
for a contract is expensive, meaning that
smaller companiesthat cannot afford to bid
for projects get squeezed out, and that in-
creased administrative costs are clawed
back by raising contract costs. Some stud-
ies suggest that, in the context of con-
tracted-out public services, the quality of
service or product is sometimes less and
certainly no better. Furthermore, savings
achieved through competitive tender are
often obtained by reducing labour costs,
usually by cutting the numbersof staff, and
by underbidding, which leadsto extracosts
further down the line, often at taxpayers
expense. A requirement for competitive
tender, meanwhile, has been used by insti-
tutions such as the World Bank to ensure
that foreign companies are allowed to bid
for local servicesin Third World countries.
See Sue Arrowsmith and Keith Hartley
(eds), “Introduction”, Public Procurement,
International Library of Critical Writings
in Economics. Elgar, Cheltehnham, 2002,
(www.york.ac.uk/depts/econ/rc/
pubproc2.pdf).

" set athreshold of 5% of the contract value for the amount of
agents commission that it will support;

" refusecover when agentsarebased, or commission paymentsare
tobemade, offshore;

* increaseitsduediligence assessmentsof consortia partnersand
companiesfrom non-UK countriesinvolved in theproject; and

" requiredisclosureof all paymentsand giftsmade by a company
in the cour se of a project.

iii) setting benchmarks for institutional integrity
that buyer institutions must meet before a project
can be supported in order to ensure that all
components of a project to be backed are
corruption-free.

The ECGD hassofar taken afairly limited approach to corruptioninits
new measures, it focuses on bribery by UK companies, rather than the
potentia for corruption in any part of the project to undermine the
project’sviability. To be consistent with the UK government’s broader
international commitments to tackle corruption, the ECGD should be
taking abroader view.

The ECGD can generate considerabl e reputational damagefor the country
concerned if that project goes wrong due and corruption isimplicated.
Such damage can restrict the ability of the country to attract further
investment on favourableterms. The ECGD needsto ensure, therefore,
that, even if the UK component of any project it backs is clean, the
project asawholeisnot tainted with corruption. It should be concerned
not just with the credit-worthiness of the buyer institution (usually a
government department or state-owned company) but also withitsrecord
on transparency, accountability and businessintegrity.

The ECGD therefore needsto:

" deveop benchmarksfor transpar ency, accountability and public
participation that buyer institutions must meet before a project
will be backed; these should include a commitment to transpar-
ency and public disclosure, an ability to account for resources, a
proper external audit, and acommitment totransparent and fair
public procurement processes; and

" makeit standard procedureaspart of itsduediligence checksto
get advicefrom other donor agenciesproviding fundstothe coun-
try on the appropriateness of projects and the track record of
buyer institutions.

iv) requiring competitive and transparent tender
processes*?® and public audits of project
performance for projects to be backed, and
publishing post-issue monitoring reports for
projects with significant cost overruns.

Prior to April 2002, the ECGD did not require companiesto provide any
information on whether the contract to be supported had been won through
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competitivetender, or indeed on thetender processat all. Thiswas noted
upon by the International Development Committeein itsreport on cor-
ruption in March 2001. Since April 2002, the ECGD has asked appli-
cantsto state what type of tender procedure has been used inthe award-
ing of the contract to be supported, and states that two thirds of con-
tracts covered by the ECGD over this period were won through com-
petitivetender.* The ECGD has stopped short however of making com-
petitive tender a requirement for projects to be supported. Its reasons
arethat competitive tender would not be appropriate on projectssuch as
refurbishment of existing plantsor infrastructure. Yet such projects con-
gtitute only asmall percentage of the number of ECGD-backed projects
and could easily be exempted from such arequirement through special
clauses.

Competitivetender can reduce the cost of projectsby between 20-30%.%2
Competitive tendering is considered best business practice, and is re-
quired (with exemption clausesfor appropriate cases) by all multilateral
development banks, and many governments at a national level. What
many of the case studies in this report have in common is that their
contracts were awarded without competitive tendering, sometimes de-
spitealegal requirement for competitive tender at anational level. Fur-
thermore, research commissioned by the ECGD from National Economic
Research Associates (NERA) inApril 2000 statesthat itisonly if there
is competitive bidding in export contracts supported by the ECGD that
thereisany benefit or redistribution of resourcesto the importing coun-
try, since competitive bidding would lower the cost of contracts and
result in cheaper imports or projects.*?

The Corner House is aware of one instance, in Papua New Guinea,
where the ECGD has backed a project that was not subject to competi-
tive tender despite the fact that local law required a competitive tender
process to take place. As aresult, there have been accusations that the
goods procured from a UK company were overpriced, and the project —
the construction of 166 steel bridges by a UK company — has become
controversial. Lack of transparency in tender processes can significantly
damage the reputation of a project, and fuel allegations of corruption,
even where there are none. It is therefore imperative that the ECGD
ensure that proper tender procedures are followed in line with national
law, and that these procedures are transparent.

Competitive tender by itself does not prevent corruption, however.#?*
Nor isit a panacea. Unless tender processes in host countries are gov-
erned by rules on transparency, public disclosure and accountability,
corruption can severely undermine the competitive tendering process.
Furthermore, in the absence of proper public audit, evaluating whether
aproject was compl eted satisfactorily within the contract priceand time-
frame, cost overruns can underminethe savings achieved through com-
petitivetender.

Giventhat it will bethetaxpayers of the host country which will end up
paying if the project goes wrong, the ECGD should also seek to ensure
that projectsit supports, particularly high-risk ones, are subject to pub-
lic audit of project performance by an appropriate body at the national
level. The ECGD should also, for the sake of transparency and account-
ability, publish post-issue monitoring reports on projects that have had
significant cost over-runs.
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Hansard, 1/5/03, Commons Written An-
swers, Column 627W, MsHewitt to Simon
ThomasMP.

Donald Strombom, “Corruption in Pro-
curement”, USIA, Economic Per spectives,
November 1998.

S. Estrin, S. Powell, P. Bagci, S. Thornton,
P. Goate, “ The Economic Rationalefor the
Public Provision of Export Credit Insur-
ance by ECGD: a report for the Export
Credits Guarantee Department”, National
Economic Research Associates, April
2000, p.40.

SeeTim Tucker, “A Veterinary Collegefor
Afribia’, paper on public procurement in
the Third World produced for The Corner
House, April 2003. Tucker argues that
competitive tender can lead to an extra
layer of bureaucracy that can actually in-
creasethepotential for corruption, and lead
to bad deals. In particular, he says, thein-
ability of tender boards to take the track
record of companiesin to account, means
that companies which look best on paper
despite having apoor performance record
often win contracts ahead of more suitable
bidders.
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See Department for I nternational Devel-
opment, “Making Connections: Infra-
structurefor Poverty Reduction”, Consul-
tation Document, August 2002, p 13,
paras 3.8 and 3.9; see also Christian
Gruenberg, “Is it possible to avoid cor-
ruption in public bidding?’ Paper for 9"
International Anti-corruption Conference
about Poder Ciudadano, the Argentinian
Transparency International chapter’sin-
volvement ina* Programmefor Transpar-
ent Contracting”, which involvesholding
public hearings on public procurement
projects.

World Bank Press Review, 12/1//02, “ Ac-
cessto information key to devel opment,
say Stiglitzand Islam”.

ECGD PressRelease, “Revised CaseIm-
pact AnalysisProcess’, 1/4/03.

To sum up, the ECGD should:

" reguirecontractsto havebeen won by competitivetender, unless
appropriate circumstances justify an exclusion, particularly in
circumstanceswherelocal law requiresit;

" requirein high risk caseswherethebuyer or the company hasa
history of corruption that thetendering processisoverseen by a
monitoring committee involving civil society and stakeholder
groups;*®

" ensurethat projects, particularly high-risk ones, are subject to
public audit of project performance by an appropriate body at
thenational level in thecountry concer ned; and

" publish post-issuemonitoring reportson projectswhich havehad
significant cost over-runs.

v) introducing staff incentives, in consultation
with staff unions, that reward underwriters at the
ECGD for providing cover to projects that meet
enhanced due diligence standards for combating
corruption and that penalise those who
consistently fail to meet these standards.

The importance of combating corruption needs to pervade the whole
institutional culture of the ECGD, not just to be ghettoised within the
business principles unit. Currently, there is arisk that underwritersin
particular may place more emphasis on approving projects than on en-
suring that they are free from corruption. To avoid this, the ECGD needs
to ensure that it has an appropriate system of staff incentives that re-
wards good practice and penalises consistent bad practice.

4. The ECGD needs to deepen further its
increasing commitment to transparency.

“Greater opennessisnot only an essential part of good gover nance,
but also hasanintrinsicvalue. Citizenshaveabasicright toknow.”

Joseph Siglitz and Roumeen |slant?

In the past few years, the ECGD has come along way in trying to be
moretransparent — but it still has someway to go. It now publisheseach
year alist of the guarantees it provides, but publication is subject to
consent from the exporter. In 2001/2002, two exporters (with guaran-
teestotalling £14.5 million) refused that consent. Since companies are
relying on taxpayers money, it should be acondition of cover that they
accept public disclosure rather than it being merely an option.

The ECGD announced in March 2003 that from 14 April 2003, it would
provide details of projectswith high potential impacts (such asail, gas,
mining, cement, nuclear and thermal power projects as well as large
dams, magjor transport and large-scale forestry projects) prior to decid-
ing whether or not to provide support.’ Thisinformation will normally
be provided 60 days prior to a decision to provide cover, subject to
consent being given by the exporting company, who will remain anony-
Mous.

Whilethisnew disclosure policy iswelcome, high potential impact cases
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represented only 12 out of 93 projects supported in 2001. The ECGD
should make early disclosure of all projectsat |east two monthsbeforeit
makes a decision, so that potentially affected communitiesin the coun-
tries concerned and public interest groups have an opportunity to regis-
ter their concernswith the ECGD. By doing so, the ECGD will be able
to get more amore accurate picture of the potential impact of the project.
From an anti-corruption point of view, it meansthat people will be able
to aert the ECGD to allegations of corruption more easily before the
ECGD backs a project.

The ECGD’sinsurance business, meanwhile, including its Overseas|In-
vestment Insurance (Ol 1),%28 which together represent two thirdsof ECGD
business, are, for the most part, treated as* commercial-in-confidence”.
Oll hasincreased five-fold over thelast five years, reaching arecord £1
billion ($1.6 billion) in 2001/2002. In the same year, the ECGD’s other
insurance businesstotalled £1.1 billion ($1.8 billion). Oll, in particul ar,
isissued mainly in devel oping and transition countries (mainly those of
the former Soviet Union), where corruption and unproductive expendi-
ture have adisproportionateimpact. Oll projectsthat fall under the high
potential impact category will, however, from April 2003, be disclosed
under the ECGD’ s new disclosure policy, again subject to consent from
the exporter or investor.*®

Up to now, the ECGD has argued that it cannot make Oll public be-
cause “notifying the presence of export credit or investment insurance
could induce the buyer to default on their obligations, i.e. the UK gov-
ernment would pick up the tab” and because if OIl were known, “it
might be felt to imply a certain lack of faith in the buyer’s financial
position”.** The fact that the ECGD is now proposing to disclose high
potential impact cases suggests that this argument does not hold wa:
ter.® The ECGD should therefore broaden its disclosure policy with
regard to all insurance business.

Finally, the ECGD needs to be more open about its investigations into,
and proceduresfor dealing with, corruption. At the moment, the ECGD
merely states in its last Annual Report that “to the best of our knowl-
edge, ECGD has not received applications from, or provided support
for, any company that has at any time been convicted of corruption or
which appears on the World Bank list of debarred companies’.**? |nthe
light of its new procedures, it would be a matter of grave concern if it
had. But the ECGD should also state in itsAnnual Report (in line with
current commercial best practice and recommendations by the OECD
for internal company controls):

— thenumber of corruption allegationsit hasreceived;
— thenumber it hasinvestigated;

— the outcome of theinvestigations (that is, whether cover wastermi-
nated or whether the company was cleared of the allegation);

— thenumber of allegationsit referred to the Serious Fraud Office; and

— the number of applications refused export credits because of suspi-
cionsof corruption.

Only if the ECGD does this can Parliament and the general public
evaluate how effectively the Department’s anti-corruption measuresare
working.
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Overseas Investment Insurance provides
companies with poalitical risk insurance
against expropriation, war, restrictionson
remittances and, in some cases, breach of
undertaking. According to the ECGD ina
personal communication to The Corner
House, the ECGD would seek to recover
the claim via the company it has insured
rather than directly from the government
of the country concerned. But ECGD offi-
cialstold the Indian NGO, Prayas, that it
would seek to recover the claim through
diplomatic means with the government
concerned, and that if that did not work,
thenit would bresk traderelationswith the
country (Notes of Prayas meeting with
ECGD, 30/10/02, Mumbai). The ECGD
has not yet had to pay aclaim under Ol|.
Email from ECGD BusinessPrinciplesAd-
visor to The Corner House, 9/5/03

Email from ECGD spokesperson to The
Corner House, 10/5/02

Itisalso not clear why, for example, if the
government of adevel oping country knew
that it would face possible trade sanctions
or adiplomatic pressure from the UK gov-
ernment wereit not to compensate acom-
pany in the case of expropriation, restric-
tion on remittances, war or breach of con-
tract, it would be more rather than less
likely to default on paying such compen-
sation.

ECGD, Review of the Year & Annual Re-
port and Resource Accounts for 2001/02,
p.41.
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To summarise, the ECGD should:

" let companiesknow that publication of ECGD backingisa con-
dition of cover not an option;

includeinitsAnnual Report alist of all projects covered under
insurancebusiness, including the Over seas| nvestment | nsurance
scheme,

publish alist of all projectsit isreviewing for cover, not just high
potential impact cases;

includeinitsAnnual Report adetailed breakdown of the number
of corruption allegationsit hasreceived, isaware of, hasinvesti-
gated or passed to the Serious Fraud Office, and the number of
projectsit has refused to back because of suspicions of corrup-
tion.

Conclusion

The culture of institutional negligence at the ECGD with regard to cor-
ruption in the companies and projectsit backs has along and deep his-
tory. Despite new measures brought in against corruption in late 2000,
the ECGD still facesthefall-out from its many years of backing corrupt
projects, fall-out that it has yet fully to address. Furthermore, it is not
yet clear that the new anti-corruption measures are making asignificant
impact either on the Department’s operating procedures or on British
business practice abroad. Since these measures were introduced, the
ECGD has backed at least one project with a corruption problem, and
there are some serious weaknesses in the new measures. The ECGD
must urgently re-addresstheissue of corruption and make some qualita-
tiveleapsforward. If not, more developing and transition countries are
likely to suffer from over-priced projects and greater debt burdens, and
the UK’ s reputation on tackling corruption will be tarnished.
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Appendices

ECGD Top Ten Markets For Guarantees

Year

1997/98
China
Brunei
Oman
Russia
Indonesia
Philippines
Saudi Arabia
Brazil
Qatar

Sri Lanka

1998/99
Saudi Arabia
China

Brunei
Indonesia
Egypt

USA

Turkey
Brazil

Hong Kong

UAE

1999/2000
Saudi Arabia
Malaysia
Turkey
South Africa
USA

Oman

UAE
Indonesia
Switzerland
Philippines
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Amount

£ million
833.4
580.3
424.8
313.1
292.6
249.4
225.0
208.4
186.7

176.4

£ million

1,012.4
610.1
580.3
162.2
135.4
134.9
134.8
117.7
109.1

94.4

£ million

1,012.4
890.64
382.28
268.10
254.10
217.75
191.37
155.14
146.83
136.82

Transparency International
Corruption Perceptions Index
Ranking*33

1997 - out of 52 countries
41/52
n/a
n/a
49/52
46/52
40/52
n/a
36/52
n/a

n/a

1998 - out of 85 countries

n/a
52/85

n/a
80/85
66/85
17/85
54/85
46/85
16/85

n/a

1999 - out of 99 countries

n/a
32/99
54/99
34/99
18/99

n/a

n/a
96/99

9/99
433. www.transparency.org/cpi.

5 4/ 99 See footnote 155.
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Year

2000/01
South Africa
Saudi Arabia
USA

Turkey
Philippines
Indonesia
UAE

India

Oman

Brazil

2001702

Saudi Arabia

Chile

Philippines
Indonesia

USA

Turkey

Russian Federation
Canada

India

China

76

Amount

£ million
1,736.18
1,017.03
263.92
259.00
207.38
164.00
161.23
153.58
133.21
123.73

£ million
1,013.48
285.92
194.47
169.12
151.99
143.95
120.92
106.53
104.96

92.64

Transparency International
Corruption Perceptions Index

Ranking

2000 - out of 90 countries

34/90
n/a
14/90
50/90
69/90
85/90
n/a
69790
n/a
49/90

n/a
18791
65/91
88/91
17/91
54/91
79/91

7/91
71/91

57/91

2001 - out of 91 countries

Source: ECGD Annual Reports and Resource Accounts
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ECGD Top Ten Markets - ECGD Exposure

Year Amount Transparency International
Corruption Perceptions Index
Ranking

2001702 £ million 2002 - out of 102 countries

China 2,203.7 59/102

Nigeria 1,869.5 1017102

Indonesia 1,554.4 96/102

South Africa 1,287.9 36/102

Russia 1,020.5 71/102

Saudi Arabia 1,008.2 n/a

Philippines 963.1 77/102

Malaysia 954.1 33/102

Turkey 791.7 64/102

USA 762.2 16/102

2000/01 £ million 2001 - out of 91 countries

China 2,845.1 57/91

Nigeria 1,887.1 90/91

Indonesia 1,554.5 88/91

South Africa 1,493.1 38/91

Russia 1,180.8 79/91

Hong Kong 1,083.5 14/91

Malaysia 1,078.7 36/91

Saudi Arabia 1,008.8 n/a

Oman 949.7 n/a

Turkey 916.5 54/91

Source: ECGD Annual Reports and Resource Accounts
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ECGD Response to Turning a Blind Eye: Corruption and the UK’s Export Credits
Guarantee Department, received 28 May 2003

We will prepare a detailed response to the criticisms this report contains in due course. In the

meantime, we have some initial comments.

ECGD have always considered bribery and corruption to be unacceptable in the conduct of
international business. We take issue with the report’s central suggestion that our
organisational practises allow corruption to go unchecked. The tone of the report suggests that
we have been at best negligent and at worst complicit in our attitude towards bribery and
corruption.

The rigorous scrutiny procedures at ECGD have been developed over many years and we are
committed to regular review to ensure that these are consistent with or better than international
best practice. In September 2000 major improvements were made to strengthen our checks
and balances. Subsequently, we have made further amendments to maintain or enhance their
rigour. We are confident that these new measures address any perceived weaknesses in our
earlier systems.

Inevitably, the report has had to concentrate almost entirely on historical cases, where
guarantees or insurance were issued prior to the overhaul of procedures. Even before the
overhaul, ECGD were aware of these allegations and were treating them as a matter of
serious concern. As a result, our Business Group, Internal Audit and Legal services made a
number of recommendations that were incorporated into our processes. The recommendations
made in the Corner House report provide some additional suggestions that we will consider in

due course along with our own continuing review of this area.

We have also improved our processes to reflect both the OECD Convention on Combating
Bribery of Foreign Public Officials, and the recent enhancements to the Prevention of
Corruption Acts made by the Anti-Terrorism Crime and Security Act (ATCS 2001).

Our customers must now sign a warranty that they have not and will not engage in any corrupt
activity when working on any contract or investment supported by ECGD. Our customers are
made aware in the application documents of the serious and enforceable penalties for
breaching the warranty: cancelling the insurance policy or requiring the repayment of any

claims payments.

ECGD have also signed a memorandum of understanding with relevant agencies obliging us
to report any allegation of bribery and corruption to the National Criminal Investigation Service
(NCIS). NCIS are, in turn, responsible for reporting any allegation worthy of investigation to the
authorities in the jurisdiction concerned.
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Prior to underwriting, we carry out extensive due diligence procedures to prevent cover being
given to companies who have been engaged in bribery and corruption. We analyse a number
of factors that can indicate the possibility of malpractice, including the relationships between
the parties to the contract, the exporter’s track record, factors in the pricing or make-up of the
contract that may indicate a higher risk of corruption, and high levels of agent’s commission.
Companies applying for support must state the procedure used for awarding the contract
(including whether it was put out to tender) and due account is taken of this.

While ECGD cannot blacklist companies, our procedures can produce a similar result, as a
company’s conviction for corruption or its inclusion in the World Bank’s blacklist should be a
prima facie reason for refusing cover.

ECGD are fully committed to greater transparency and accountability. More information about
our activities and the business we support is available to the public now than at any time in the
Department’s history. We now routinely publish ECGD exposure and claims outstanding on a
market-by-market basis.

We have recently introduced a new section on our website giving details of cases with
potentially high impacts that we are actively examining. A list of the guarantees that we issue in
support of UK exporters is published in our Annual Report and on our internet site. These
actions have been taken in response to consultations with stakeholders, including NGOs and
customers, and such consultations now play a major role in our external relations. We are
regularly in contact with The Corner House and co-operated extensively in providing
information and clarification during the drafting of the report.

ECGD treat sustainable development seriously using the DEFRA definition of “development
which meets the needs of the present without compromising the ability of future generations to
meet their own needs”. ECGD, when considering support, look not only at the payment risks
but also at the underlying quality of the project, including its environmental, social and human
rights impacts. Our approach in determining whether to support a project is one of constructive
engagement, with a view to achieving necessary improvements in the project’'s impacts. We
are also pressing for international reform on sustainable development and human rights issues
in relation to export credits.

We hope this response shows that ECGD take the issue of bribery and corruption very
seriously. We should stress that, while we are satisfied with our current stance in this respect,
we are by no means complacent and are committed to maintaining and enhancing our already
rigorous standards. Accordingly, we welcome the publication of this report as a stimulus to
further discussion.

Corruption and the UK’s Export Credits Guarantee Department 79




80

Turning aBlind Eye



