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Dear Sir,

BAE Systems pic - Pre-action letter

We continue to act for Campaign Against Arms Trade and Corner House Research.
Please treat this letter as a letter before claim pursuant to the judicial review pre-
action protocol. We request a reply by 21 January 2011. We have sent a copy of
this letter to BAE Systems plc (“BAE”).

This letter concerns paragraph 8 of the settlement agreement between the SFO and
BAE. Paragraph 8 provides that:

“There shall be no further investigations or prosecutions of any
member of the BAE Systems Plc group for any conduct preceding 5
February 2010.”

This provision is exceptional in its scope and effect. We respectfully agree with the
remarks made by Bean J on 21 December 2010 when sentencing BAE:

‘9. The Seftlement Agreement is, with respect, loosely and perhaps
hastily drafted. In paragraph 6 “any person” is not defined, and
paragraph 10 is not, at least expressly, confined to conduct preceding
the agreement. But the heart of the matter is paragraph 8, whereby
the SFO agreed that there would be ‘no further investigation or
prosecutions of any member of the BAE Systems Group for any
conduct preceding 5 February 2010.” It is relatively common for a
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prosecuting authority to agree not to prosecute a defendant in respect
of specified crimes which are admitted and listed in the agreement:
this done, for example, where the defendant is an informer who will
give important evidence against co-defendants. But | am surprised to
find a prosecufor granting a blanket indemnity for all offences
commifted in the past, whether disclosed or otherwise. The US
Department of Justice did not do so in this case: it agreed not to
prosecute further for past offences which had been disclosed to it.”

Paragraph 8 of the settlement agreement purports to provide a blanket immunity to
BAE from any further investigation or prosecution in relation to any matter
whatsoever, whether related to bribery and corruption or not. BAE has secured
immunity over any criminal conduct it has committed of which the SFO are currently
unaware and which the SFO would (if they discovered it) ordinarily wish to
investigate and prosecute in the public interest. In exchange for this benefit, BAE
has pleaded guilty to a relatively minor accounting offence.

In the present context, paragraph 8 is particularly troubling. The difficulties in the
investigation and prosecution of bribery, corruption and serious fraud are well-
known. By definition, bribery and corruption are carried out in secret. Those who
are involved in criminal bribery and corruption do not readily disclose evidence of
their wrongdoing. To the contrary, they tend to do everything they can to conceal it.
That was BAE’s practice in the case of Tanzania case. A complex scheme of
offshore companies was used to pass and make payments. Steps were then taken
to conceal those payments from BAE's accounts.

BAE has not warranted that the SFO discovered all possible instances of bribery
and corruption or serious fraud that it has been engaged in, or that it has given full
and compiete disclosure of all offences or possible offences in which it has been
involved. In these circumstances, it is difficult to see any proper basis on which the
SFO could properly have offered BAE a blanket immunity in respect of all offences
committed prior to February 2010, including in respect of offences or matters of
which the SFO is completely unaware and which may be unrelated to the
investigations carried out to date. It is impossible to understand how the public
interest is served by paragraph 8, which is, to our knowledge, exceptional, unusual
and entirely unnecessary. As Bean J noted, the US Department of Justice agreed
not to prosecute in relation to past offences disclosed to it. No blanket immunity
was offered.
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The effect of paragraph 8 of the settlement agreement is particularly surprising
when contrasted to paragraph 9 of the same agreement. Paragraph 9 provides BAE
with a limited (and proper) immunity from civil proceedings “in relation to any
matters investigated by the SFO”. There is no attempt to give BAE civil immunity
over matters about which the SFO is completely unaware. We do not understand
why the SFO has chosen to give BAE an immunity against criminal prosecution
which is wider than the SFO has offered in relation to civil proceedings.

We consider that paragraph 8 of the settlement agreement was irrational, served no
proper public purpose and should be quashed. No public prosecutor, in the
circumstances set out above could properly enter into a settlement agreement
guaranteeing immunity in respect of serious criminal offences of which it was
entirely unaware. If BAE has in fact fully disclosed all relevant conduct to the SFO,
there is no reason why it should seek the inclusion of paragraph 8 in the settlement
agreement. The inference must be that BAE still has something to hide, of which
the SFO is currently unaware.

Timing and candour

It was not until the terms of the settlement agreement were read in open court by
Bean J that our clients became aware that the SFO had agreed not to bring any
proceedings against BAE in respect of any matter arising before February 2010.
Our client has acted promptly as soon as the relevant facts were known. To the
extent necessary, our client will seek an extension of time to bring a challenge to
paragraph 8. |

The reason why a claim in relation to paragraph 8 of the settlement agreement has
not previously been brought is straightforward. The SFO press release of 5
February 2010 was misieading and is entirely at odds with the true position:

“The SFO... has deftermined that no further prosecutions will be
brought against BAE Systems in relation to the matters that have
been under investigation by the SFQO.” (emphasis added)

In addition, the failure of the SFO to disclose the terms of paragraph 8 of the
settlement agreement in the earlier litigation was a significant breach of the duty of
candour owed by the SFO and is regrettable. We make clear that the response to
this letter ought to include an explanation for the misleading terms of the press
statement and as to why we were not informed of the true position earlier. We
remind you that paragraph 1.2 of the Treasury Solicitor's guidance on the duty of
candour requires disclosure of material that would give rise to additional grounds of
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claim (“the duty extends to documents/information which will assist the claimant’s
case and/or give rise to additional (and otherwise unknown) grounds of challenge”).
Paragraph 8 of the Settlement Agreement plainly falls within this category.

cc: BAE Systems plc
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