The Corner House submission to the Law Commissionsonsultation
on Reform of Bribery Laws

The Corner House is a non-governmental organisatimrsiog on environment,
development and human rights. It has a track record ofegefelicy research and
analysis on overseas corruption and on corporate aatiipt

The Corner House broadly welcomes the Law Commissmoposals for reform of
the bribery laws. In particular, The Corner House weles the creation of a discrete
offence of foreign bribery. The Corner House, howghias some major reservations
about certain aspects of the proposals made. In partidiarCorner House believes
that the proposals on deferring direct liability for lggersons and on keeping
Attorney General's consent are deeply problematic.Jtwner House also believes
that the discrete offence of foreign bribery as progdmsethe Law Commission is
open to improvement, and has some significant resengaéibout the domestic
bribery offence as currently formulated.

|. Corporate Liability

The Corner House considers the proposal to defer coasaenof the law relating to
direct liability of legal persons for bribery pending @ev review by the Law
Commission as short-sighted and problematic. Thig ithfo following reasons:

A. Failure of the new bribery law to apply to those nliksty to break it

If this proposal is adopted, the Law Commission wilirbthe position of drafting a
law which is not applicable to those for whose beefd on behalf of whom most of
this particular type of crime is committed, ie companies

It is well known that bribery in international bussseransactions flourishes not
because individuals within companies are primarily mtésdy personal greed, but
rather because they are driven by the logic of impgpthie company’s financial
position by winning business. On the supply-side, briiveinpternational business
will almost always benefit the company before it ddesindividual involved. The
new bribery laws need to lead to both effective ex@orent and to have a
preventative effect. The Corner House strongly bedigkiat they will only be able to
do so if they are correctly targeted to address thehrafsat the heart of the bribery,
and patrticularly the foreign bribery, offence. Thischisf is recognised explicitly in
the language proposed for the foreign bribery offenceremine offence is committed
in order to obtain or retain business or a businessradge.

There is no imminent date for a wider review by thevL.Commission, and such a
review is not, as we understand it, a priority. Theasion that the new bribery law
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may not apply to those most likely to break it mightefere persist for several years.

B. Failure of the new bribery law to meet internatlaiaigations

If the bribery laws do not contain direct liability legal persons for bribery, the laws
will not meet the UK’s international obligations whiare clearly set out in the Law
Commission’s own report, ie. the OECD Anti-Bribergr@ention, the UN
Convention and the various EU instruments against Caorupt

The Corner House is not convinced by the Law Comamn&sarguments that:
a) the UK is broadly compliant with its internatioodlligations;
b) there has been no sustained criticism of the culaen

The Corner House believes that the OECD and EuropeaimiSsion have made it
perfectly clear that they do not consider that thedkGrporate liability laws to meet
required standards. Furthermore, the chair of the OECEkiWpGroup on Bribery,
Professor, Mark Pieth, in a recent commentary ofofE€D Convention, has
explicitly written:

“With respect to those countries which have implemented corporat@arimi
liability, the application of a mere identification model, imputing onlgrées

of the most senior management to corporations and also frequently refusing a
concept of ‘aggregate knowledge’, would in our view fail to meet the [DEC
Bribery Convention] requirements of ‘effective, proportionate and disgeiasi
sanctions.”*

It is somewhat pedantic to suggest that because the ki gpecifically ‘named and
shamed’ in the OECD’s Mid-term Review or by the Europ€ammission’s 2004
report into implementation of the Second Protocol,UKeis therefore formally
compliant with its obligations. This ignores the redticisms made by both bodies
elsewhere of UK law in this area, and quoted in the Cammission’s report. The
Corner House believes that the UK should be preparengage with the spirit and
intent of its international obligations and wish edidw best practice, rather than
taking a narrow formalistic approach which will leav&agging behind other
countries’ implementation of international corruptidsiigations.

The Corner House also notes that there has beeileratse domestic criticism of
the current corporate liability law, and is uncleamdrat grounds (or on whose
opinions) the Law Commission has formed the judgmentthiggie is no sustained
criticism of the current law. The Law Commissionl\vé aware of the considerable
academic literature critiquing the identification modeMdrich the current corporate

! Mark Pieth'Article 2 — The Responsibility of Legal Persons' in MarktRj Lucinda Low and Peter Cullen

(eds),The OECD Convention on Bribery: A Comment&§06) 9
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liability laws are based and its failure to secure @ions of large corporatiorfs.

C. Existence of other free-standing corporate liabiifences

The Corner House is puzzled by the Law Commission’diponghat piecemeal
offence-by-offence change makes for poor law refordwvaould upset the orderliness
of the statute book. Most importantly, The Corner Halses not believe that
orderliness of the statute book should be put before mgetkie UK'’s international
obligations. As Lord Bingham has recently said “thetig principle of the rule of
law requires compliance by the state with its obligetim international law®.

Ensuring that the UK is upholding the rule of law by imgetmg its obligations
under international treaties is a more important grladihan orderliness of the statute
book. Additionally, providing a self-contained liabilityquision in the new bribery
laws so that enforcers and legal practitioners do @etl o look beyond the bribery
statute to understand a company’s liability in relatmbribery could be argued to be
a very neat and orderly piece of law reform.

Furthermore, The Corner House notes that there stanites of free-standing
corporate liability, the most clear of which is mened in the Law Commission’s
report, the Corporate Manslaughter and Corporate HonAatl2007. The fact that
there have already been attempts to improve corpaoabtiéy in the area of corporate
manslaughter shows that the current law is not adeqodtthat, where there are
criminal offences that merit reform in relationdorporate liability, the government
has undertaken it. There are very good arguments forgstdah bribery is a special
category of criminal offence requiring clear and urgetiba®n corporate liability

for the reasons laid out in section A above, andwuithbut corporate liability, the
bribery laws will be unable to address the mischiatiwis at the heart particularly of
foreign bribery.

The Corner House believes that it would be fairly quink @asy for the Law
Commission to draft a suitable provision based eithethe principle of vicarious
liability, or on a more limited form of liability &t has been recognised by the
Corporate Manslaughter and Corporate Homicide Act 2007, bahvghbroader than
identification theory. The court can and should be askewnsider, as in section 8
(3) of the Corporate Manslaughter and Corporate Homicede2807, “ the extent to
which the evidence shows that there were attitudegigslsystems or accepted

2 See Allens Arthur Robinson, “Corporate cultuae’a basis for the criminal liability of

corporations”, Report for the UN Special Representadtithe Secretary General on Human Rights
and Business, February 2008, http://www.reports-and-maternai8llens-Arthur-Robinson-
Corporate-Culture-paper-for-Ruggie-Feb-2008.pdNICORN, “Complying with the OECD Anti-
Bribery Convention. Corporate Criminal Liability arruption: Exploring the legal options”,
Seminar Report, December 2005
®  Lord Bingham, “The Rule of LawGambridge Law Journalé (1) March 2007, pp. 67—85.
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practices within the organisation that were likehh&we encouraged any such failure
as is mentioned in subsection (2), or to have producerhtule of it.” That is to say,
the culture operating in a company should be a key consaena assessing

liability. This would also entail allowing a defenceasf adequate anti-bribery system
and appropriate due diligence.

Such a provision would of course be open to review, amenidar repeal once the
Commission has conducted its broader review of corpbadily.

Summary

1. The Corner House considers the Law Commission’s proposal tlefer
consideration of the law on direct liability of legal personsdr bribery pending a
wider review to be inadequate and short-sighted, and willéd unable to support
any new bill without some form of direct liability containedwithin it. The Corner
House believes that the Law Commission should at the very l¢aBaft a suitable
provision for inclusion in the new bribery bill.

2. The Corner House believes that a new criminal law offends required, which
can be supplemented by administrative measures already availablacluding
debarment from procurement. The UK already recognises crinmal liability of
legal persons as a general principle. To introduce administrate measures as a
substitute for a criminal law offence in the case of bribg would be to diminish
the seriousness of corruption, which would be at odds witits categorisation as a
serious criminal offence in the UK. Administrative sanctons are usually adopted
by countries where there is no recognised principle of gninal liability of legal
persons and a system of administrative law, which the UK doe®t have. Even in
these countries, this approach has come under serious azism.*

3. The Corner House believes that the corporate liability prowion in the bribery
law should include an offence of negligent supervision, witthe defence that an
adequate system was in place. The Corner House also belietres there should
be individual liability of high-ranking officials where a criminal law offence is
committed by a legal person, including an offence of negligestipervision.

4. The Corner House believes that without some form of offeaccovering
negligence towards or connivance with foreign subsidiaries, déne will be a large
loophole in the new bribery laws. The Corner House notes &t the US Foreign
Corrupt Practices Act covers subsidiaries of US companies drbelieves that the
UK would miss an opportunity to follow international best practce if it fails to
cover subsidiaries in the new offence.

4 Wolfgang Hetzer, “Corruption as Business Prac@oegporate Criminal Liability in the European

Union,” European Journal of Crime, Criminal Law andn@nal Justice, Vol. 15, Nos 3-4, 2007
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Il. Consent for prosecution

The Corner House notes that the government has ngeoged, in its White Paper on
The Governance of Britain — Constitutional Renewad| i the Draft Constitutional
Renewal Bill, to keep the Attorney General's rol@aagvernment minister, to abolish
consent for prosecution for corruption, to ban the gy General from giving
direction in individual cases, and to legislate for thmey General's right to
intervene in prosecutions where there are natiocalkig concerns.

The Corner House welcomes the government’s proposdidiish much of the
consent regime including for corruption. The Corner HasiSeowever, extremely
concerned about the proposals to legislate for the A¢toGeneral’s right to
intervene in prosecutions where there are natiocakig concerns. The Corner
House notes that this is a new power conferred tétizeney General that goes well
beyond both the Law Commission’s previous proposals ansuitees’ views that a
consent element for national security should be retlaimhe Corner House believes
the government’s proposals to be fundamentally unconstiilf in so far as they
place all power for making national security decisionth@hands of the executive,
with no judicial oversight, little effective Parliantany oversight, and no checks and
balances.

Background observations on the Law Commission’s promosabnsent in relation to
bribery

Before explaining its concerns about the new governpramosals, The Corner
House would like to register its concerns about the prdgposede by the Law
Commission with regard to keeping Attorney’s conseneidra-territorial offences,
despite the fact that the proposal has now obviously begerseded by the Draft
Constitutional Renewal Bill. The Corner House noted such a proposal would have
placed the UK in breach of Article 5 of the OECD ABtibery Convention, and
would have seriously damaged the UK’s reputation beforetbmational
community. Both the OECD and GRECO have repeatedlgdasrious reservations
about the Attorney General's consent provision, paleity with regard to foreign
bribery. The Corner House does not believe it is aptEpfor the Law Commission
to make proposals that place the UK so directly in @nflith its obligations under
international law.

We note that while the Law Commission’s report om§amt to Prosecutions
published in 1998 recommended keeping Attorney consent farceianvolving
national security and an international element, @ Commission’s report on
Corruption, published after that report in the same ygated clearly that the new
corruption offences proposed would not fall within thissgary. On the basis of the
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consultation conducted for that report where the vagirityaof respondents did not
want any consent, the Law Commission recommendeditbet be no consent
requirement at all for corruption offences.

The Corner House would also like to register its cont®hin making the proposal,
the Law Commission took the views of the businessneomnity on this issue without
taking a similar sounding from other stakeholders. Thex€@ddouse believes it is
unfortunate that the Law Commission gave the impresbmtnthe business
community’s view about the attractiveness of Attor@neral’s consent for foreign
bribery cases appeared to hold more weight with the Ggsiam than the OECD'’s
real concerns about the international perceptionkibaping such consent would
create.

The Corner House was not convinced by the Law Cononissargument for
consistency with the Serious Crime Act. It is stk clear whether Attorney’s
consent will be maintained for the Serious Crime duder the current government
proposals. The Government has, however, signalleatéstiin the Draft
Constitutional Renewal Bill to remove Attorney’s sent for the Public Bodies
Corrupt Practices Act 1889 and the Prevention of Corrupt@ri906 and replace it
with consent from the Directors of Public Prosecigiand Serious Fraud Office. If
the Law Commission’s consistency argument were takéis togical conclusion,
then all the offences listed in the Serious Crime ghtiuld have required Attorney
General's consent where there was an extratesditelement. However, as the Law
Commission itself observed, the trend, borne out eyttfaft Constitutional Renewal
Bill, is a reduction in Attorney’s consent.

Current government proposal to create a new power éoAtiorney to halt
prosecutions on grounds of national security

The Corner House has the following serious resernaadout the current
government proposals:

1. Creation of a new power of halting a prosecution

The government has stated that its decision to ceeagsv power for the Attorney to
halt prosecutions on grounds of national security issponse to the fact that the
majority of respondents who responded on this issue (1dfdt, from a total of 52
respondenfs favoured the Attorney retaining some role in refatio cases which
involve a national security or public interest elemdihte government also noted that
this was in keeping with the Law Commission’s 1998 repor€onsents to
Prosecution, which recommended keeping consent for efengolving the national

® These figures are, however, contradictory with #ue that the analysis of the consultation document
specifically names six respondents who wished for norAgly consent whatsoever.
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security or an international element. The Law Corsimiss recommendations were
also based on a consultation in which a narrow ntgjofirespondents (14 out of 24
who responded specifically to the issue from a tot@lofespondents) thought there
should be some form of consent for national securiigiternational relation$. The
Corner House notes that, as stated above, the LawniSsion’s 1998 report on
Legislating the Criminal Code: Corruption specificallgtet, on the basis that a
majority of respondents to its consultation on corrupti@nted no consent at all for
corruption offences, that corruption offences would aétrito the category of
offences where there should be a requirement for consethe grounds of national
security or an international element.

The government has not included international relatiotise new powers for the
Attorney (except in so far as the Attorney will tatve to provide any information to
Parliament about a decision to halt a prosecution tlonad security grounds that
would damage international relations) which would haente flagrant breach of
the OECD Convention and been totally unacceptableednternational community.

It has, however, decided to go considerably beyond withtthe Law Commission in
its Consent report and many consultees can have geatisghen they agreed that
some form of role for the Attorney on national ségussues was desirable, by
creating a new power for the Attorney to halt prosecistion national security
grounds. Indeed, the Law Commission’s consent proposa#9@ were that the
consent provision be kept for a limited number of speoffiences (War Crimes,
Taking of Hostages, Biological Weapons, Prevention ofoFsm and the Official
Secrets Act) which were likely to give rise to naéibsecurity considerations, and the
Law Commission made clear in its Legislating the GrahCode: Corruption report
that corruption would specifically not fall in this cgtey.

There is a considerable difference between the copsevision and a new power to
halt prosecutions. While the consent regime involvesrtain amount of discussion
and consensus reaching between Attorney and prosedtdaret power envisages
the right for the Attorney to take the decision withaay input from the prosecutor,
and indeed (clause 13 of the Draft Constitutional RenBiiafor a court to make an
order to bring the proceedings to an end where the prasdails to comply with the
Attorney’s direction.

In so far as the government received a mandate to keep ®le for the Attorney in
prosecutions involving a national security element ¢igiven the very low numbers
involved, and the contradictory numbers provided in tlayais to the consultation —
seefootnote 5 — is arguable), it appears that the governhaantar exceeded that

® The Law Commission’s conclusion was drawing on trelusions of both the Franks Report
(Report f the Departmental Committee on s2 of thec@ffiSecrets Act 1911) 1972 and the Philips
Report (Royal Commission on Criminal Procedure) 1981.
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mandate by creating the new power of intervention.

2. Concentration of power for decision-making on natisaaurity in the executive
with no accountability or oversight.

The proposals for giving Attorney the right to halt pag®ns on national interest
grounds will result in the executive being the sole artwf national security
considerations, and provide no meaningful oversight oéxeeutive either through
Parliament or the Courts. This creates a seriou®fiakuse by the executive of its
power in this area and will not ensure that the publididence in such important
decisions is maintained and upheld.

The Corner House notes that under general internateamalvhere a state wishes to
invoke a national security exemption that would breacimtrnational obligation,
the state is not entitled to be the sole judge of véndtie objective standards have
been met which would allow the state lawfully to invake exemption. The
existence of a national security justification is @t@r for determination on objective
grounds, and ultimately to be determined by the courtgeTibelear authority for
this, including from the International Court of Justice.

Under the proposals for the role of the Attorney Gainéne Attorney will remain a
government minister. This essentially means thastate will be the sole judge of
whether the standards have been met that would allestéite to invoke national
security. The Attorney General will be under no stautiuty of independence, and
the proposed new oath will be non-statutory (in coht@she Lord Chancellor’'s new
statutory oath to uphold the rule of law).

The role of the executive as sole arbiter is furdreshrined by the provision in the
Draft Constitutional Renewal bill that wherary question arises whether a direction
... IS or was necessary for the purpose of safeguarding national securditifeate
signed by a Minister of the Crown certifying that the direction iwas necessary for
that purpose is conclusive evidence of that'faldte purpose of this provision is to
prevent any judicial enquiry into whether there werfaat real national security
grounds, or whether irrelevant or improper consideratizgre taken into
consideration.

The power given to the Attorney under the Draft Coustihal Renewal Bill is
furthermore a new power giving the executive the righttervene directly in the
independent prosecution process. This raises significameste constitutional
issues. It is not a right, The Corner House belieted,can be granted without a
proper assessment of its constitutional impact. Aridsfto be granted, it has to
contain clear mechanisms for accountability, incluglirdicial oversight. It must also,
The Corner House believes, contain a requirementeAttorney or whoever takes
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the decision (which we argue later should be an indepepdese¢cutor) to conduct a
thorough and document balancing exercise between nasecality issues and the
rule of law.

Lack of meaningful Parliamentary oversight

Under the draft law, the Attorney would be required torimf Parliament as soon as
is practicable after giving a direction. However, thevigion for the Attorney to do
this states that the Attorney shall not include imfation in a report to Parliament that
is legally privileged, would prejudice national security serfously prejudice
international relations”, or would prejudice an invesi@aor proceedings before any
court. In practice, this means that the Attornelkey to provide extremely limited
information about his or her decision.

Parliamentary accountability can be meaningful onlgmvthe Attorney General is

able to put forward a full account of a decision, anatsable to hide behind
considerations of international relations to refusgive proper reasons. If the Serious
Fraud Office's BAE/Al Yamamah decision were retaken utttedraft Bill, the
Attorney General would have been entitled to give msoas to Parliament at all,
because of the Saudi threats made to diplomatic relatibinshe UK.

The draft law does not require the Attorney to providefaatual evidence for his or
her decision, or to lay out the basis on which hiserdecision was made. Nor does
the draft law provide for any scrutiny mechanisms witharliament for the
intelligence assessments on which a national seaegigion is made. Given recent
controversies over executive manipulation of intellggefor political purposes, this is
a grave oversight that will do nothing to enhance publididence in the executive’s
decision-making with regard to national security.

Lessons from the dropping of the SFO’s BAE/Saudi enquiry

In light of the recent court case brought against ti@ BFelation to the dropping of
the BAE/Saudi investigation, The Corner House has serpus concerns about the
manner in which national security concerns are ctiyresised and assessed by the
executive, and the real potential for abuse.

Documents released during the court case show that:

a) national security concerns were not based on nigoirdelligence
assessments from the Security Services themselvid® drasis of any
objective criteria. The assessment made was fror@#hiet Office’s
Permanent Secretary for Intelligence, Security andi€e. The
assessment did not include any detailed analysis of¢kbiity of the
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threats, the reliability of the source of the thse#ite impact if such threats
were to be carried out, and measures the governmeneamdg services
might be able to take to mitigate any such impact;

b) national security concerns were intermingled withaerns prohibited by
Article 5 of the OECD Anti-Bribery Convention, suck@mmercial
considerations and damage to international relatiaresmanner which
made it exceptionally difficult to disentangle the reglsons for the
government’s case to drop the investigation.

The case raises the real possibility that the exexutay have used national security
arguments as a shield for other reasons to whicthiualicgave as much if not more
weight, such as damage to international relations andrtenercial contracts, and
that it did so to avoid international obligations whgriohibited it from taking these
latter considerations into account (Article 5 of tHe@D Anti-Bribery Convention).

If the executive were to do so again, under the drdfttBé use of conclusive
certificates would likely prevent any meaningful judicigéosight, and the Attorney
would not need to provide any information to Parlianibat would enable
Parliament to assess whether improper or irrelevamgiderations had been taken
into account.

Proposals for ensuring accountability and obijectivitgaisions about national
security

The Corner House believes that the current governprepbsals are unacceptable
for all the reasons laid out above.

The Corner House believes that any mechanism foking national security
exemptions in relation to prosecutions must be basedotear, transparent and
accountable process, with clear transparent and olgesriteria in accordance with
applicable international rules for the circumstanceghith such exemptions may be
invoked.

The objective criteria need to be drawn up and publisheédimnygut from the
assistance of international academic and governmayets, based on the
International Law Commission’s Articles of StatesRensibility and having regard to
its Commentary. These criteria would include:

1) where security services information could become ptiit would cause
loss of life or harm to agents or informers;

2) where a state faces an immediate threat to wheamnot respond in any
alternative way; or otherwise
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3) where the state of ‘necessity’ exists as defingdtticle 25 of the
International Law Commission’s Articles on Statesgensibility.

The transparent process should include the following:

1) any such decision must be made by or with the conweref an
independent prosecutor (the Director of Public Prosecubothe Director
of the Serious Fraud Office) who has responsibilityupinolding the rule
of law;

2) the decision must be based on full, rigorous objegtuesiifiable
intelligence assessments from the security serveoesimissioned directly
by Attorney General or the Director of the Seriousug Office or Public
Prosecutions, and with no political mediation or intetation through
ministers. As much of this assessment as is possibleld be made
public, so that there is proper transparency as the graumasich the
decision is based;

3) a proper Shawcross exercise, conducted transparemkhfuivaccounts
of each government department’s position made to Partigraccording
to clear rules. Such rules will include that governmeintsters may not
raise considerations forbidden by international cotiwes, such as Article
5 of the OECD Anti-Bribery Convention, with the Attey or Director,
and that the government will not express an opiniowlaat the Attorney
or Director should do in relation to the informatiowyded to him/her;

4) the Attorney or the Director of the Serious Fraufic®br Public
Prosecutions must make a full public and written accoutiteofrounds
on which the decision was taken, documenting clearlp#fencing
exercise that was undertaken weighing national securityiderations
against the rule of law and the government’s internatiobligations.

The Corner House believes that as long as the decesoans exclusively with a
member of the executive, there will always be a p#r@e that the decision may have
been based on political rather than objective groundstet any intelligence
assessments on which such a decision is based mapdwv@olitically manipulated.
For the sake of the integrity of both the judicial eystand the security and
intelligence system in the UK, a decision about nalisacurity that necessitates a
breach of an international obligation recognised underedtic law should preferably
be taken by an independent person or body who has rdsfityrfsir upholding the
rule of law, and is able to weigh up the national sectatrm threatened against the
potential damage to the rule of law. If the Attornegk is to be kept in any way, the
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role should be limited to a consent role but with atfaitequirement on the Attorney
to reach a consensus with the independent prosecutdinig the decision to halt the
prosecution.

The Corner House also believes that serious conswoiesttould be given to
establishing an ad hoc independent panel consisting of @jgimindependent legal
and national security experts and headed by a senior jodggsess any decision to
halt a prosecution on national security grounds and whtaedecision was taken
correctly according to the principles of internatidaal and domestic constitutional
principles. Any such panel should provide a public accouahpkuch assessment.
This would greatly enhance the credibility of any nadicsecurity decision taken.

Summary

1. The Corner House has serious concerns about the Law Comsian’s
proposals for keeping consent for extraterritorial bribery offences. Although this
proposal has now been superceded by the Draft Constitution®enewal Bill, the
Corner House believes that it is inappropriate for the Law @mmission to make
proposals that so directly conflict with the UK’s international obligations, and to
take on board only one set of stakeholders’ views (the busisesommunity) in
coming to their proposal.

2. The Corner House believes that the proposals to give thetéiney General a
new power to halt prosecutions on grounds of national securitynder the Draft
Constitutional Renewal Bill is unacceptable and potentially nconstitutional in
so far as it allows the executive to intervene in the indepdent prosecution
process with no proper oversight or checks and balances. Tik®rner House
believes that in creating the new power, the government hd&r exceeded any
mandate that can be considered to have been given to it by bdtie consultation
on the Attorney’s role and by the Law Commission’s Consent tBrosecutions
report.

3. The Corner House believes that any decision to halt a prosgion on grounds
of national security must be taken on the basis of clear, olggve criteria based
on international law and follow a clear, transparent process. fie Corner House
believes that serious consideration should be given to estabiing an ad hoc
committee of experts headed by a judge to assess decisianhdlt a prosecution
on grounds of national security

lll. Foreign Bribery Offence

While the Corner House welcomes the creation of@etie offence of bribery of a
foreign public official, it believes that the curreatrhulation by the Law
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Commission is open to improvement.

A. Definition of public official and inclusion of officlg of foreign political parties

The Corner House believes that a good definition of digpofficial must be included
in the new offence. This definition should be broadsdo capture private individuals
who are exercising a public function, and in that rodgy mause harm or loss to the
public interest, and to capture officials of public inegimnal organizations. The
Corner House recommends that the Law Commissionpiocate a full definition that
reflects paragraphs 12-19 of the commentaries to paragrdphrdcte 1 of the

OECD Anti-Bribery Convention.

The Corner House also believes that the new foreigery offence must also cover,
as does the US Foreign Corrupt Practices Act (FCPAm@ats made to officials of
foreign political parties or candidates for such parfiéere is growing recognition
that this can be a significant means of seeking taimbifluence and business
advantage.

B. Removal of the phrase ‘not legitimately due’

The Corner House believes that the phrase ‘not legilypdue’ with regard to an
advantage given, offered or agreed with a foreign publiiciafhould be removed.
The Corner House considers that the term ‘not ledigipaue’ will create

difficulties for enforcers and prosecutors in proving wikand what is not
‘legitimate’ in a foreign jurisdiction, or in disprovingsertions made by a company
as to what was ‘legitimate’ in that jurisdiction. Th&to say, the term could recreate
the problems highlighted in paragraphs 7.10 and 7.11 of the bammi3sion’s

report, despite the evidential burden placed on P.

The Corner House notes that the US FCPA does notygtiaifword advantage, but
instead uses the phrases ‘payment of any money’ dgitteg of anything of value'.
The Corner House believes there is considerable mehts approach in its
simplicity, and that the Law Commission should consigsimg it as an alternative,
particularly given that the Law Commission does noetelthat under the general
bribery offence an advantage should need to be ‘undueder ¢or bribery to have
been committed.

If the Law Commission decides that under the foreigmelpyi offence, advantage does
need to be qualified, The Corner House believes thaadsof ‘not legitimately due’
the phrase ‘improper advantage’ would be more appropriaged&imition of

improper or undue could be based on an appropriate mix shpneper influence

and improper conduct models, where the intention behsg@alment is to induce a
public official to conduct an improper act. The Corneustobelieves that ‘improper’
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or ‘undue’ can be defined in relation to general, unitersams of a duty on public
officials, including breach of trust, duty to act impditjeand duty to act in the public
interest, as recognised by the International CodeoofiGct for Public Officials
adopted by the UN General Assembly in December 1996 ard mothe UN
Convention Against Corruption, Article 8 on Codes ofdust for public officials.
Such norms would recognise that receiving advantagetuimr®r taking a particular
action in favour of an individual or company is nevethia public interest. This
would be in keeping with the commentaries on the OECD-Bwibery Convention
which state that where for instance the notion lofesach of duty is implied in a
statute, it must be “understood that every public offttzad a duty to exercise
judgement or discretion impartially and this was an "amiayus™ definition not

requiring proof of the law of the particular officialsuntry”.’

C. Coverage of payments made through intermediaries

The Corner House believes that the new offence muesttlyi and specifically cover
advantages or payments made through intermediaries. Althbedlaw Commission
recognises such payments as important in its repomi@gtiant, the foreign bribery
offence as currently formulated does not spell out tineth payments are covered.
The Corner House believes this is an omission.

The Corner House believes that the most appropriatenvalyich to cover payments
through intermediaries, particularly in the context vehmost foreign bribery is
shielded through commission payments made to agents, wetiddoeate an
additional offence similar to that under the US FCPAnaking a payment toahy
person, while knowing that all or a portion of such money or thing of valubevill
offered, given, or promised, directly or indirectly, to any foreidicial, to any
foreign political party or official thereof, or to any candidate for forepptitical
office’ for the purposes of influencing an official's decismninducing that official to
do or omit to do an act in breach of his or her duhe Torner House believes that
the word ‘knowing’ should be defined to cover situationgsgtthe person making
the payment engages in either conscious disregard or igifiolance. As the offence
is currently formulated it is not absolutely clear thayments concealed in
commission or agency fees via a third party would beeml

If the Law Commission does not take this approach,ddmmer House believes that
at the very least, the new offence must be qualifieavbgther directly or through
intermediaries’. The Corner House believes thatrimesliary’ could be defined in a
similar fashion to the US Foreign Corrupt Practices sbere an intermediary is a
third party who knows that all or part of the impropevadage will be either offered
or make it into the hands of a foreign official.

" Commentaries on the OECD Convention on CombaBribery, paragraph 3.
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D. ‘Serious risk’

The Corner House believes that the phrase ‘serickishsuld be replaced with
language that more suitably reflects the mindset opélyer (I section IV B below).

E. Extension of offence of bribing a foreign public a#ii to inculpate the foreign
public official who accepts a bribe

The Corner House believes that it is essentialttfebffence be extended to inculpate
the foreign public official. Where foreign officialslbag to previous administrations
but may have left the country, they may not be teiaokhat country and would
therefore escape justice. Additionally, there may lsesavhere bringing the foreign
official to trial along with the payer of the bribeould considerably assist the
prosecution case. The Corner House believes that pitossaenust be given the
flexibility to allow them the option of bringing a @against a foreign public official
where appropriate, and that it would be a retrograde stelpge this option off.

Summary

1. The Corner House believes that the discrete foreign lirery offence proposed
by the Law Commission would be considerably improved by the tlusion of a
definition of foreign public official and the inclusion of officials of foreign
political parties.

2. The Corner House believes that the phrase ‘not legitimatedue’ should be
removed and that the Law Commission should give serious consrdé&on to
using advantage in an unqualified manner as under the generalfehce. If the
Law Commission decides to qualify advantage in relation to foreighribery, the
Corner House believes that the phrase ‘improper advantage’ shaibe used
instead of ‘not legitimately due’. The definition of imprope should be based on
general, norms and duties expected of public officials an@cognised
internationally.

3. The Corner House believes that payments through intermealiies should be
explicitly referred to and covered in the new offence, ieally through the creation
of a separate offence. The Corner House also believes that gtease ‘knowing’
should be used in relation to a payer knowing that an intermedry will pass on
all or part of a payment to a foreign official for the purposes ofnfluencing him
or her, and that the phrase should be defined to includeonscious disregard or
deliberate ignorance.

4. The Corner House believes that the phrase ‘serious riskhould be replaced
15
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with language that more accurately reflects the mindset of #hpayer.

5. The Corner House believes that the offence must be ertled to inculpate
foreign public officials who accept bribes to allow prosecuta full flexibility.

IV. Elements to the new bribery offence

The Corner House has the following serious concert®bservations about the
proposed new bribery offence:

A. ‘Primary reason’

The Corner House believes that the notion that dwarsgage conferred must be the
primary reason for the recipient doing the improperastt paragraph 6.19, is highly
problematic and must be removed. It will be exceptigrerd for prosecutors to
prove that the advantage is the ‘primary reason’ arat& significant barrier to
bringing bribery prosecutions. The Corner House aldevas that this is an
unacceptably high threshold for proving criminal liapilithe Corner House is not
convinced by the Law Commission’s arguments as to‘sufstantial’ is too broad a
gualifying factor.

B. ‘Serious risk’

The Corner House believes that the notion of ‘sen@ks should be replaced with
language that is more suited the mind-set of the potefigdder, such as
‘likelihood’. If the offender intends for the recipietat act improperly in relation to
the advantage the offender confers, the offender isalntio consider the fact that
the recipient will then act improperly as a risk, buhea as the desired outcome.

C. Definition of ‘improper act’

The Corner House is concerned that the definitiomgdroper act’ in paragraph 5.50
is over-restrictive. There will be instances wheieery may involve a betrayal of
trust which is not a legal or equitable duty and thabtfieery offence will be
unnecessarily limited if a breach of legal or equitalotsy is required to be shown.
The Corner House believes that the new offence shmeulthsed on a breach of trust,
duty to act impartially and in the best interests afther, as formulated in section 2
of paragraph 5.50, or in breach of a duty to act in gooll fait

D. Defences

The Corner House does not believe there should be acedfer where the payer
confers the advantage in the reasonable belieféhadd S0 was legally permissible.
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Nor does The Corner House believe that there showdddedence for where the payer
confers the advantage in the reasonable beliefohdd so was legally required. The
Corner House believes that the example given at 8Classic case of a company
failing to undertake adequate due diligence when making a payfeampany
cannot reasonably claim to have undertaken due diligétizeyisimply take the

word of an official or even an official form, fat tmake independent checks and take
proper legal advice on whether a payments is legally eayuit would be unfortunate
if the defences allowed in the new offence served tieumine recent developments
in corporate best practice in relation to corruptiohere detailed and extensive due
diligence is undertaken before employing agents, making pagnsem engaging in
business in general in a foreign jurisdiction.

In particular, The Corner House believes that thesende$ are most likely to be used
in relation to foreign bribery. Despite the evidenbafden being placed on the payer,
The Corner House believes, that as at section #b®ve, these defences will place an
additional burden on prosecutors given the difficulty ofiggtévidence from abroad,
and that they are open to abuse. Furthermore, thetgedamw if any jurisdictions
where it is legally required or permissible to influeadereign official to breach

their official duties, as recognised by general, universans of duty on foreign
officials. This fact is recognised in article 15 and 18hef UN Convention Against
Corruption which now has 140 signatories, and which regsiegss to criminalise
bribery of national public officials and to considerking abuse of functions or
position a criminal offencé.

If the Law Commission decides to keep the defence f@revthe payer has a
reasonable belief that the advantage was legally refjuineust have very strict
criteria under which the payer can assert this bdlled. payer cannot be considered to
hold a reasonable belief, for instance, if they haseundertaken extensive due
diligence checks and taken legal advice before making a payhes believed to be
legally required. Nor can they be considered to hold soreble belief if the payment
made is not entered transparently in accounts, if tixaat is paid through complex
offshore channels, or in any other sense, is natermatally openly and transparently.

T. Bribery committed outside England and Wales

The Corner House agrees with the Law Commissionatfitaéry committed outside
of England and Wales should be an offence where it is dgma national or natural
person who is resident in the United Kingdom. The CoHuarse believes this
definition should include a body incorporated under the theoUnited Kingdom

8 Abuse of functions or position is explained as “theqrerince of or failures to perform an act in
violation of laws, by a public officials in the disalge of his or her functions, for the purpose of
obtaining an undue advantage for himself or herselfraariother person or entity”.
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andthe law of a Crown Dependency or an Overseas Teyrildnis would
significantly enhance the effectiveness of the nabeby law.

Summary

1. The Corner House believes that the phrase ‘primary reasornh the fault
element required of the recipient must be replaced wh ‘substantial reason’.

2. The Corner House believes that the phrase ‘serious risghould be replaced
with language that more adequately reflects the mindset of thpayer, such as
‘likelihood’.

3. The Corner House believes that the definition of ‘impropr act’ is over-
restrictive and that the necessity for such an act to be adnach of a legal or
equitable duty should be removed.

4. The Corner House does not believe that the general offenaed particularly

the foreign bribery offence should have defences of reasonaltielief that an
advantage was legally permissible or legally required. The Cornddouse believes
that if the Law Commission keeps the defence of reasonalilelief that an
advantage was legally required it must be subject to strictriteria.

5. The Corner House believes that the new general briberyfehce should apply
to acts committed outside of England and Wales, and to bodiescorporated

under the laws of both the United Kingdom and the Crown Dgendencies or
Overseas Territories.

The Corner House
31st March 2008
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