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Dear Sir,

BAE Systems Plc — Acceptance of Plea as announced on 5 February 2010

Letter Before Claim — Judicial Review

We act for Corner House Research and Campaign Against Arms Trade
(CAAT).

This is a judicial review letter before claim, sent in accordance with the pre-action
protocol. By this letter we are drawing to your attention our intention to issue
proceedings to judicially review (1) the 5 February 2010 decision of the Serious
Fraud Office (SFO) to enter a plea agreement with BAE Systems plc (BAE) [...... ]

A copy of this letter is being sent to BAE Systems as an interested party. | ....]

All communications relating to this case should be sent to Leigh Day at the above
address.

Factual background

The SFO has been formally investigating BAE over allegations of bribery and false
accounting since 2004. In December 2006 the investigation into the “Al Yamamah”
contract with Saudi Arabia was discontinued following pressure from BAE and the
Saudi regime and a direct intervention from then Prime Minister Tony Blair.
However, inquiries into BAE's practices in connection with deals with other
countries, including the Czech Republic, Hungary, South Africa and Tanzania
continued.

Leigh Day & Co 0207650 1200

Priory House 0207253 4433

25 St John's Lane 53326 Clerkenwell

London www.leighday.co.uk
ECIM 4LB postbox@leighday.co.uk

Service of documents by email will not be accepted



Leigh Day & Co

At the same time, US Department of Justice investigators were also examining
BAE's business dealings with a view to mounting a prosecution in the US.

In October 2009 the SFO announced that it was applying to the Attorney General
for her consent to bring a prosecution against BAE “for offences relating to
overseas corruption”. The SFO'’s press release, dated 1 October 2009, confirmed
that the prosecution “follows the investigation carried out by the SFO into business
activities of BAE Systems in Africa and Eastern Europe.”

On 29 January 2010 the SFO charged Count Alfons Mensdorff-Pouilly, a former
agent for BAE with conspiring with others, between 1 January 2002 and 31
December 2008:

“to give or agree to give corrupt payments (contrary to section 1 of the
Prevention of Corruption Act 1906} to unknown officials and other agents of
certain Eastern and Central European governments, including the Czech
Republic, Hungary and Austria as inducements to secure, or as rewards for
having secured, contracts from those governments for the supply of goods
to them, namely SAAB/Gripen fighter jets, by BAe Systems plc.”

On 4 February 2010 Count Mensdorff-Pouilly appeared in court and was granted
bail.

In an article dated 7 February 2010% The Observer reported that in the course of
Count Mensdorff-Pouilly's preliminary hearings at Highbury Corner and
Westminster magistrates’ courts the SFO told the courts how:

“From 2002 onwards, BAE adopted and deployed corrupt practices to
obtain lucrative contracts for jet fighters in central Europe.” It was a
“sophisticated and meticufously planned operation involving very senjor
BAE executives.”

On 5 February 2010 the SFO announced a "settlement” with BAE:

“The SFO has today reached an agreement with BAE Systems that the
company will plead quilty in the Crown Court to an offence under section
221 of the Companies Act 1985 of failing to keep reasonably accurate
accounting records in relation to its activities in Tanzania. The company will

'  SFO press release 29 January 2010
2 “BAE chiefs 'linked to bribes conspiracy”, David Leigh & Rob Evans — The Observer, Sunday 7
February 2010,
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pay £30 million comprising a financial order to be determined by a Crown
Court judge with the balance paid as an ex gratia payment for the benefit of
the people of Tanzania.”

In a joint announcement the US Department for Justice declared that it had also
entered into a plea bargain agreement with BAE. BAE had admitted conspiring to
‘knowingly and willfully impede and impair the lawful governmental functions of the
United States government...by making certain false, inaccurate and incomplete
statements’, including filing export licences ‘that failed properly to disclose fees or
commissions made...in connection with the sales of defense articles’.

The detail of the lengthy charges admitted by BAE in the US included:

» Not revealing that they were retaining “market advisers” to assist in
securing sales of defence articles, by which substantial payments (over
£135,000,000) were made without internal scrutiny,

« Making payments of more than £19,000,000 connected with solicitation to
secure leases of Gripen fighter jets to the Czech Republic and Hungary;

» Providing “substantial benefits” to a Saudi Arabian public official and his
associates in connection with the sale of Tornado aircraft to the Kingdom
{(including a payment of £10,000,000 made to a Swiss bank account that
BAE were aware was likely to be accessed by the official).

Back in the UK the Director of the SFO, in an interview available for ‘podcast’ on
the SFO website, explained his reasons for concluding that entering into the plea
bargain with BAE over an offence of failing to keep accurate accounting records
was “in the public interest™

“There were a lot of factors here because this has been an exceptionally
difficult case. Obviously I look at the public interest in ensuring that the sorts
of control failures that we have been talking about here are brought before
the appropriate courts, buf | look as well at the impact on the company, its
employees, its shareholders, its customers and | look as well at what the
company has done — and | have to say | have been very impressed at the
changes that new management have made in this corporate over the last
few years. As | balance all of this and consider what is appropriate, | have
regard fo the overall global settlement and | have to think what is in the
public interest here and | firmly believe that the overall decisions here in this
global settlement represent the public interest for this country and what we
need fo do.”

later on 5 February the SFO made a further announcement:
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“Following our announcement today about the global agreement between
the SFO, the US Department of Justice and BAE Systems plc, the Director
of the Serious Fraud Office has considered the position in relation to
individuals.

The Director has taken into account that the company has agreed to plead
guilty to serious offences both in the UK and in the US and fo pay
substantial financial penalties. In all the circumstances he has decided that
it is no longer in the public interest to continue the investigation into the
conduct of individuals. Consequently the charge brought on 29 January
2010 against Count Alfons Mensdorff-Pouilly in refation to certain European
countries is to be withdrawn.

This decision brings to an end the SFO's investigations into BAE's defence
contracts.”

No further reasons have been given for dropping the proceedings against Count
Mensdorff-Pouilly.

In a 7 February 2009 article entitled 'An Affront to Justice’ on The Guardian
newspaper's ‘Comment is Free’ website, Andrew Feinstein (former S. African MP
and co-director of Corruption Watch) and Susan Hawley (Corruption Watch)
commented that:

“As recently as Friday moming, the SFO team was still taking formal witness
statements in relation fo a multibillion-pound deal in which BAE sold jets to
South Africa that its air force didn't want and are hardly used. Over £100m
in bribes was allegedly paid to agents, senior politicians, officials and
political parties. The SFQO felt it had a strong case.

Then out of the blue the SFO allowed BAE fo plead guilty to a minor
accounting offence in relation to Tanzania, and settled for £30m. It dropped
its charges against individuals. There was no mention why the SFO
dropped charges relating to the Czech Republic, Hungary, Romania and
South Africa.”

A 10 February 2010 article in the Mail Online® reported that Richard Evans,
Chairman of BAE during the period under investigation, is still a paid consultant for
the company and a member of its ‘home market advisory board for Saudi Arabia’.

 “Ex-BAE boss Evans earns £1.5m in fees”
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The Law

Under s1 of the Criminal Justice Act 1987 the Director of the SFO (‘the Director’) is
granted the power to "investigate any suspected offence which appears to him on
reasonable grounds to involve serious or complex fraud.”

The decision on whether to charge an individual or corporation with a criminal
offence lies with the prosecutor, as does the decision on which crime they should
be charged with. In this case the relevant prosecutor was the SFO, therefore the
ultimate decision lay with the Director.

The decision whether to and what to charge are susceptible to challenge in the
courts by judicial review: see e.g R (Comer House & another) v Director of SFO
[2009] 1 AC 756 and R (B) v DPP [2009] 1 WLR 2072. As Lord Bingham set out in
R (Corner House & another) v Director of SFO [2009] 1 AC 756:

“[Tlhe discretions conferred on the Director are not unfettered. He must
seek to exercise his powers so as fo promote the statutory purpose for
which he is given them. He must direct himself correctly in law. He must act
fawfully. He must do his best fo exercise an objective judgment on the
relevant material available to him. He must exercise his powers in good
faith, uninfluenced by any ulterior motive, predifection or prejudice.”

The exercise of the Director's discretion has been structured over time by the
adoption of policy guidance. A failure in the application of that guidance can result
in a decision on prosecution which is unfawful: see e.g R (B) v DFP.

There is a raft of relevant sources of guidance:

‘Attorney General’s Guidance on Plea Discussions in Cases of Serious or Complex
Fraud’ — 18/03/09

This guidance is'specificaily designed to apply to plea disc_;ussions of the type
engaged in by the SFO with BAE:

A1. These Guidelines set out a process by which a prosecutor may discuss
an allegation of serious or complex fraud with a person who he or she is
prosecuting or expects to prosecute, or with that person's legal
representative.
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It is made clear at para A2 that “The Guidelines will be folfowed by all prosecutors
in England and Wales when conducting plea discussions in cases of serious or
complex fraud” (emphasis added).

As stated above:

“A3. The decision whether a person should be charged with a criminal
offence rests with the prosecutor. In selecting the appropriate charge or
charges, the prosecutor applies principles set out in the Code for Crown
Prosecutors (“the Code”).” Charges should reflect the seriousness and
extent of offending, give the court adequate sentencing powers and
enable a case to be presented in a clear and simple way.”

Furthermore:

“Ad. ... If the defendant will plead guilty to some, but not all, of the charges
or to a different, possibly less serious charge, the Code states that a
prosecutor is entitled to accept such pleas if he or she assesses that the
court could still pass an adequate sentence. In taking these decisions the
prosecutor also applies the Aftorney General's Guidelines on the
Acceptance of Pleas and the Prosecutor's Role in the Senfencing Exercise
(“the Acceptance of Pleas Guidelines™).” See below. '

At A5 the purpose of plea discussions is identified:

*.. to narrow the issues in the case with a view to reaching a just outcome

at the earliest possible time, including the possibility of reaching an
agreement about acceptable pleas of guilty and preparing a joint
submission on sentence.”

A6 identifies the benefits flowing from such early resolution: the reduction of the
anxiety and uncertainty for victims and witnesses, and earlier clarity for accused
persons who admit their guilt (subject to the court’'s power to reject the agreement).

Paragraph A7 stresses the importance of the agreement commanding public and
judicial confidence, and the requirement that any agreement reached is
reasonable, fair and just. These key principles are reiterated in section B, which
sets out the "General Principles”.

“‘B1. .... In conducting plea discussions and presenting a plea agreement to
the court, the prosecutor must act, openly and fairly and in the interests of
justice.
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“B2. Acting in the interests of justice means ensuring that the plea
agreement reflects the seriousness and extent of the offending, gives
the court adequate sentencing powers, and enables the court, the
public and the victims to have confidence in the outcome. The
prosecutor must consider carefully the impact of a proposed plea or basis of
plea on the community and the victim, and on the prospects of successfully
prosecuting any other person implicated in the offending. The prosecutor
must not agree to a reduced basis of plea which is misleading, untrue or
illogical.”

Section D deals with the conduct of plea discussions. At D7 it provides:

“D7. In deciding whether or not to accept an offer by the defendant to plead
guilty, the prosecutor will follow sections 7 and 10 of the Code relating to the
selection of charges and the acceptance of guilty pleas. The prosecutor should
ensure that:

¢ The charges reflect the seriousness and extent of the offending;

« They give the court adequate powers to sentence and impose
appropriate posi-conviction orders;

e They enable the case to be presented in a clear and simple way
(bearing in mind that many cases of fraud are necessarily compiex);

* The basis of plea enables the court to pass a sentence that matches
the seriousness of the offending, particularly if there are aggravating
features;

» The interests of the victim, and where possible any views expressed by
the victim, are taken into account when deciding whether it is in the
public interest to accept the plea; and

¢ The investigating officer is fully appraised of developments in the plea
discussions and his or her views are taken into account.”

‘The Code for Crown ‘Proseoufors’ (issued under section 10 of the Prosecution of
Offences Act 1985) — November 2004

The ‘Guidance on Plea Discussions in Cases of Serious or Complex Fraud’
confirms that this Code applied to the Director's decision making. Unsurprisingly
the Code asserts that:

SFO-PAP-10-02-12-PRess 7
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2.3 It is the duty of Crown Prosecutors to make sure that the right person is
prosecuted for the right offence. In doing so, Crown Prosecutors must
always act in the interests of justice and not solely for the purpose of
obtaining a conviction.

The Code explains the ‘Full Code Test' for deciding whether charges should be
brought. This is a two stage test. The first stage is that the prosecutor must be
satisfied that the evidence available provides a 'realistic prospect of conviction'.
The second part of the test is of relevance to this claim and involves an
assessment of whether the prosecution is in the public interest. The following
guidance is given on this second stage:

5.7 ...Although there may be public interest factors against prosecution in a
particular case, often the prosecution should go ahead and those factors
should be put to the court for consideration when sentence is being passed.
A prosecution will usually take place unless there are public interest factors
tending against prosecution which clearly outweigh those tending in
favour...

At para 5.9 the Code states that “a prosecution is likely to be needed if":

113

b a conviction is likely to result in a confiscation or any other order;
g there is evidence that the offence was premeditated,

| there is a marked difference between the actual or mental ages of the
defendant and the victim, or if there is any element of corruption;

o there are grounds for believing that the offence is likely to be continued or
repeated | for example, by a history of recurring conduct;

q a prosecution would have a significant positive impact on maintaining
community confidence.”

Each of the above factors applies to the prosecution of BAE on corruption charges.
Para 5.10 covers factors that make a prosecution less likely to be needed.

“a the court is likely to impose a nominal penalty;
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b the defendant has already been made the subject of a sentence and any
further conviction would be unlikely to result in the imposition of an
additional sentence or order...;

¢ the offence was committed as a result of a genuine mistake or
misunderstanding (these factors must be balanced against the seriousness
of the offence);

d the loss or harm can be described as minor and was the result of a single
incident, particularly if it was caused by a misjudgement;

e there has been a long delay between the offence taking place and the
date of the trial, unless:

* the offence is serious;

« the delay has been caused in part by the defendant;

« the offence has only recently come to light; or

« the complexity of the offence has meant that there has been a long
investigation;

f a prosecution is likely to have a bad effect on the victim’s physical or
mental health, always bearing in mind the seriousness of the offence;

g the defendant is elderly or is, or was at the time of the offence, suffering
from significant mental or physical ill health, unless the offence is serious or
there is real possibility that it may be repeated...;

h the defendant has put right the loss or harm that was caused (but
defendants must not avoid prosecution or diversion solely because they pay
compensation); or -

i details may be made public that could harm sources of information,
international relations or national security.”

None of the above factors applies to the prosecution of BAE on the corruption
charges under consideration.

In relation to selection of charges the Code states that:
“7.4 Crown Prosecutors should select charges which:

a reflect the seriousness and extent of the offending;
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b give the court adequate powers to sentence and impose appropriate post-
conviction orders; and

¢ enable the case to be presented in a clear and simple way.”

‘Attorney General's quidelines on the acceptance of pleas’— 01/12/09

The ‘Guidance on Plea Discussions in Cases of Serious or Complex Fraud’
confirms that these more general guidelines on the acceptance of pleas also apply
- and would have applied to the Director's decision making. The following
passages are of relevance:

“A5. The Guidelines should be followed by all prosecutors and those
persons designated under section 7 of the Prosecution of Offences Act
1985 (desighated caseworkers) and apply to prosecutions conducted in
England and Wales."

“B2. The Code for Crown Prosecutors governs the prosecutor's decision-
making prior to the commencement of the trial hearing and sets out the
circumstances in which pleas to a reduced number of charges, or less
serious charges, can be accepted.”

“C1. The basis of a guilty plea must not be agreed on a misleading or untrue
set of facts and must take proper account of the victim's interests. An
illogical or insupportable basis of plea will inevitably result in the imposition
of an inappropriate sentence and is capable of damaging public confidence
in the criminal justice system.”

DPP’s ‘Guidance fo accompany the Attomey General's Guidelines on Plea
Discussions in cases of Serious or Complex Fraud’ — 06/08/09

This Guidance provides clarification of the AG's guidelines above, including the

following:
“The over-riding duty of the prosecutor is, of course, to see that justice is

done. The procedures must command public and judicial confidence. (A7)"

“‘Selection of Charges
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The decision on appropriate charges must be made in accordance with
sections 7 and 10 of the Code. The prosecutor must ensure that: (D7)

« The charges reflect the seriousness and extent of the
offending;

« They give the court adequate powers to sentence and impose
appropriate post-conviction orders;

« They enable the case to be presented in a clear and simple
way (bearing in mind that many cases of fraud are necessarily
complex);

« The basis of plea enables the court to pass a sentence that
matches the seriousness of the offending, particularly if there
are aggravating features;

« The interests of the victim, and where possible any views
expressed by the victim, are taken into account when deciding
whether it is in the public interest to accept the plea; and

« The investigating officer is fully apprised of developments in
the plea discussions and his or her views are taken into
account.”

Approach of the Serious Fraud Office to Dealing with Overseas Corruption —
21/07/09

Significantly this guidance deals explicitly and exclusively with ‘seif-referral’, as can
be seen from the introduction:

“Many corporates have welcomed what they have heard about self reporting
at conferences. They have asked for a document setting out the issues
covered in speeches and the approach we are likely to take. This Guide is a
first attempt to set this out.”

For this reason, the ‘Overseas Corruption’ guidance is of no relevance to the case
of BAE, in which no self-reporting took place, except to the extent that it indicates
that a failure to self-report will be regarded as “a negative factor” which make “the
prospects of a criminal investigation followed by prosecution and a confiscation
order...much greater” (see para 24).

SFO ‘Guidance on Corporate Prosecutions’
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This guidance applies “to the prosecution in England and Wales of corporate
offending other than offences of corporate manslaughter”. Attention is drawn to the
following paragraphs:

Para 8:

“Prosecution of a company should not be seen as a substitute for the
prosecution of criminally culpable individuals such as directors, officers,
employees, or shareholders. Prosecuting such individuals provides a strong
deterrent against future corporate wrongdoing. Equally, when considering
prosecuting individuals, it is important to consider the possible liability of the
company where the criminal conduct is for corporate gain.”

Paras 32-34 :

“32. In addition to the public interest factors set out in section 5 of the Code

for Crown Prosecutors, the following factors may be of relevance in deciding

whether the prosecution of a company is required in the public interest as

the proper response to alleged corporate offending. This list of additional

public interest factors is not intended to be exhaustive. The factors that will
apply will depend on the facts of each case.

Additional public interest factors in favour of prosecution:

a. A history of similar conduct (including prior criminal, civil and regulatory
enforcement actions against it); failing to prosecute in circumstances where
there have been repeated and flagrant breaches of the law may not be a
proportionate response and may not provide adequate deterrent effects;

b. The conduct alleged is part of the established business practices of the
company;

c. The ‘offence was committed at a time when the company had an
ineffective corporate compliance programme;

d. The company had been previously subject to warning, sanctions or
criminal charges and had nonetheless failed to take adequate action to
prevent future unlawful conduct, or had continued to engage in the conduct;

e. Failure to report wrongdoing within reasonable time of the offending
coming t6 light, (the prosecutor will also need to consider whether it is
appropriate to charge the company officers responsible for the failures/
breaches),
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f. Failure to report properly and fully the true extent of the wrongdoing.
Additional public interest factors against prosecution

a. A genuinely proactive approach adopted by the corporate management
team when the offending is brought to their notice, involving self-reporting
and remedial actions, including the compensation of victims:

In applying this factor the prosecutor needs to establish whether sufficient
information about the operation of the company in its entirety has been
supplied in order to assess whether the company has been proactively
compliant. This will include making witnesses available and disclosure of the
details of any internal investigation,

b. A lack of a history of similar conduct involving prior criminal, civil and
regulatory enforcement actions against the company.; contact should be
made with the relevant regulatory departments to ascertain whether
investigations are being conducted in relation to the due diligence of the
company,;

c. The existence of a genuinely proactive and effective corporate
compliance programme;

d. The availability of civil or regulatory remedies that are likely to be effective
and more proportionate:

Appropriate alternatives to prosecution may include civil recovery orders
combined with a range of agreed regulatory measures. However, the totality
of the offending needs to have been identified. A fine after conviction may
not be the most effective and just outcome if the company cannot pay. The
prosecutor should refer to the Attorney’s Guidance on Civil Recovery (see
‘Proceeds of Crime Act 2002: Section 2A [Contribution to the reduction of
crime] Joint Guidance given by the Secretary of State and Her Majesty's
Attorney General’) and on the appropriate use of Serious Crime Prevention
QOrders.

e. The offending represents isolated actions by individuals, for example by a
rogue director.

f. The offending is not recent in nature, and the company in its current form
is effectively a different body to that which committed the offences — for
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example it has been taken over by another company, it no longer operates
in the relevant industry or market, all of the culpable individuals have left or
been dismissed, or corporate structures or processes have been changed in
such a way as to make a repetition of the offending impossible.

g. A conviction is likely to have adverse consequences for the company
under European Law, always bearing in mind the seriousness of the offence
and any other relevant public interest factors.

Any candidate or tenderer (including company directors and any person
having powers of representation, decision or control) who has been
convicted of fraud relating to the protection of the financial interests of the
European Communities, corruption, or a money laundering offence is
excluded from participation in public contracts within the EU. (Article 45 of
Directive 2004/18/EC of the European Parliament and of the Council on the
coordination of procedures for the award of public works contracts, public
supply contracts and public service contracts). The Directive is intended to
be draconian in its effect, and companies can be assumed o have been
aware of the potential consequences at the time when they embarked on
the offending. Prosecutors should bear in mind that a decision not {o
prosecute because the Directive is engaged will tend to undermine its
deterrent effect.

h. The company is in the process of being wound up.

33. Prosecutors dealing with bribery cases are reminded of the UK's
commitment to abide by Article 5 of the OECD Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions:
investigation and prosecution of the bribery of a foreign public official shall
not be influenced by considerations of national economic interest, the
potential effect upon relations with another State or the identity of the
natural or legal persons involved.

34. A prosecutor should take into account the commercial consequences of
a relevant conviction under European law, particularly for self-referring
companies, in ensuring that any outcome is proportionate.”

Basis of claim

Decision fo agree to b!ea
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On 1 October 2009 the SFO announced that it was in a position to prosecute BAE
for “offences related to overseas corruption”. This announcement indicated that at
that time the Director considered (a) that the SFO had sufficient evidence for there
to be a realistic prospect of conviction and (b) that the prosecution was in the
public interest. The alleged offending which was the subject of the Director's
investigations were of the utmost gravity and concerned not an isolated incident,
but many instances of serious corruption involving very senior BAE executives.

On 5 February 2010 the Director decided, purportedly in the public interest, not to
prosecute BAE for offences related to overseas corruption but rather to accept a
guilty plea to a charge of failing to keep accurate accounting records in connection
with its deal with Tanzania. BAE's deals with South Africa, Hungary and the
Czech Republic do not form the basis of any agreed offences even though there
was sufficient evidence to charge for corruption.  While the US Department of
Justice agreement does relate to Hungary, the Czech Republic and Saudi Arabia,
it does not encompass any of the alleged offending against South Africa.

This decision by the Director was unlawful in the following ways:

1. In reaching his decision the Director failed to apply the clear
guidance, including that promulgated by the SFO. For example:

a. Having reached a decision that it was in the public interest to
prosecute BAE for any offences, the Guidance required the
Director to prefer charges that reflect the seriousness and
extent of the offending and give the court adequate powers to
sentence. Nothing less than charges involving an allegation of
corruption can meet that requirement. The public interest
factors on which the Director relied were irrelevant once the
conclusion was reached by him that the public interest
required a prosecution.

b. The plea agreement process was applied for an improper
purpose, namely to reduce the charges below those which
reflect the seriousness and extent of the offending and give
the court adequate powers of sentence. The sole permissible
purpose of the process is as set out in paragraph A5 of the
Attorney General's Guidance on Plea Discussions in Cases of
Serious and Complex Fraud.
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c. Further or in the alternative, if the public interest test did
remain relevant once the Director had decided it was in the
public interest to prosecute, then the Director wholly failed to
apply the guidance on assessing the public interest.

i. None of the factors against prosecution in the Code for
Crown Prosecutors apply, while several of the factors
indicating that a prosecution “is likely to be needed” do

apply;

ii. All of the additional factors supporting prosecution set
out in the ‘Guidance on Corporate Prosecutions' apply.
None of the factors against prosecution apply.
Specifically, in relation to para 32(f), the Director gave
as part of his reasoning on public interest that he was
“very impressed at the changes that new management
have made in this corporate over the last few years”.
Para 32(f) requires that “the company in its current form
is effectively a different body to that which committed
the offences” and that “all of the culpable individuals
have left or been dismissed, or corporate structures or
processes have been changed in such a way as to
make a repetition of the offending impossible”. The
changes at BAE do not meet this test.

d. Further, the Director failed to take into account a relevant
consideration in the form of Article 5 of the OECD Convention
on Combating Bribery of Foreign Public Officials in
International Business Transactions (1997) as his own
‘Guidance on Corporate Prosecutions’ required him to do. This
is evidenced by the Director identifying that he took into
account the impact on the company, its employees, its
shareholders, and its customers.

e. The decision was not made in the interests of justice as
required by the ‘AG’s Guidance on Plea Discussions in Cases
of Serious or Complex Fraud’, and neither did the decision
satisfy the requirements that:

i. The charges reflect the seriousness of the offending;
ii. They give the court adequate powers to sentence;
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2. The Director’s decision was irrational. In the circumstances, he could
not reasonably conclude that the public interest factors tending
against prosecution, ‘clearly outweigh those tending in favour' as he
was required to do by para 5.7 of the Code of Crown Prosecutors.

a. None of the factors against prosecution identified in the
Director's own guidance or the more general guidance
contained in the Code, applied.

b. The factors which according to the Director did apply and
which tended against a prosecution were (1) that BAE had
pleaded guilty to offences in the United States which related to
deals struck with the Czech Republic, Hungary and Saudi
Arabia (2) the changes made by new management over the
last few years;, and (3) the impact on the company, its
employees, its shareholders and its customers

c. The key factors tending in favour of prosecution were:-

i. The seriousness of the crime of corruption and the
responsibility of states to take measures to combat it. It
is an ‘insidious plague’ which constitutes a threat to
democracy and the rule of law, allows crime and
terrorism to flourish and impedes a country’s
development: see Jack Straw MP, the UK's Anti-
Corruption Champion in his speech at the 5" European
Forum on Anti-Corruption, 23 June 2009. This includes
the impact upon the victim populace in the states where
corrupt payments are made.

ii. All the factors in the Director's own guidance on
corporate prosecutions favouring a prosecution.

iii. Neither the UK settlement, nor the global settlement
capture the severity of the alleged offending and in
particular do not even begin to address the alleged
offending against South Africa.

iv. BAE had not engaged in ‘self-reporting’ or other co-
operation;
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v. The Director's own conclusicn that the public interest
did require BAE to be prosecuted in respect of its
alleged misconduct.

vi. That BAE would be able to advance in mitigation all the
factors identified by the Director against prosecuting on
more serious charges.

vii. The agreed 'settlement’ including the global settlement
will have little or no impact on BAE* and thus cannot
reflect the seriousness of BAE's offending and will not
serve to prevent re-offending.

viii. Article 5 of the OECD Convention on Combating

Bribery of Foreign Public Officials in International
Business Transactions (1997).

Action SFO is expected to take

This claim for judicial review will not be issued if the Director of the SFO confirms
within 14 days that he will:

(a) withdraw the plea agreement with BAE and proceed with a prosecution on
charges of corruption;

(b) pay the legal costs incurred in connection with preparation of this letter
before action. '

Disclosure
In accordance with the duty of candour, and in the interests of transparency, the

SFO is asked to provide within 7 days all records taken of the plea discussions
with BAE.

4 Indeed, it was reported that BAE's share price rose following the announcement on 5 February
2010
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Formally entering the guilty plea

In a letter dated 10 February 2010, we brought to your attention the fact that this
letter was being drafted and also informed you of our concern that BAE would
enter its plea on the agreed basis before the issues raised in this letter had been
resolved. It was then requested that you either:

(a) confirm by return that no steps will be taken to bring the matter before the
Crown Court for the time being; or

(b) confirm by return that you will give us at least 7 days notice of the date of
any proposed hearing in the Crown Court in this matter.

That request is repeated. Further, you_are put on notice that should you seek to
take BAE before the Crown Court for the charges under s221 of the Companies
Act 1985 to be put to them before the matters raised in this pre-action letter have
been resolved, we are prepared fo seek an injunction from the Administrative
Court preventing you doing so.

Costs

Corner House Research (a not for profit company limited by guarantee) and CAAT
(a not for profit unincorporated association) are of limited means and reliant upon
donations. They act in the public interest and not for their own gain. This claim for
judicial review is itself conducted in the public interest.

Taking into account these factors, the SFO is asked, in the event that it wishes to
contest this claim, to agree the terms of protective costs order (PCO) limiting the
joint exposure of the Claimants.

Such an agreement will obviate the expense and time involved in engaging in
satellite litigation over the question of a PCO and its terms.  In this regard, we
would refer you to the expensive satellite litigation before a PCO was eventually
successfully obtained on favourable terms in the last case brought by our clients
against in respect of the Al Yamamah prosecution.

Qur clients are currently undertaking financial audits to assess the extent of any
costs exposure they can afford to meet. In the event that you are agreeable to the
making of a PCO by consent, we will revert to you with a concrete proposal

We look forward to hearing from you.
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Yours faithfully,

_Z/\z/_}mcj4 t_',f”c f:f)}—k-- C;«
Leigh Day & Co

Cc: BAE Systems Plc
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