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Note on draft Constitutional Renewal Bill for OECD 

Summary 

Clauses 12‐14 of the draft Constitutional Renewal Bill propose to significantly increase 
the  powers  of  the  Attorney  General,  a  politician,  to  stop  an  individual  criminal 
investigation or prosecution on the grounds of 'national security'. The draft bill (by the 
use  of  conclusive  national  security  certificates  and  express  limits  on  reporting  to 
Parliament) would place formidable barriers in the way of a Court, Parliament or the 
OECD carrying out meaningful scrutiny of decisions  to halt  future  investigations  into 
bribery of foreign public officials on ‘national security’ grounds. 

If passed, the effect of the draft Bill will be that sensitive prosecutions could be halted 
(or appear  to be halted)  for political  reasons, without explanation or accountability, 
either  to Parliament,  the Courts or  international bodies.  'National security' could be 
invoked to stop any investigation or prosecution with non transparent decisions being 
taken by a politician, not an independent prosecutor.  

 

Draft Constitutional Renewal Bill 

1. On  25 March  2008,  the  Government  published  a White  Paper  (“The  Governance  of 
Britain – Constitutional Renewal”). The White Paper was accompanied by a draft Bill to 
implement  the proposals  in  the White Paper. The draft Bill will now be placed before 
Parliament. One of the key issues addressed in the White Paper is the proper role of the 
Attorney General (a politician) in sensitive criminal prosecutions, especially those raising 
issues concerning national security or international relations. 

2. The  White  Paper  acknowledges  the  concerns  expressed  by  respondents  to  the 
Government’s consultation about the “extent of the Attorney General’s role in relation 
to individual criminal prosecutions”. The White Paper also notes “the unease expressed 
about  the  lack of clarity as  to  the  relationship between  the Attorney General and  the 
prosecuting authorities” (para. 78 of the White Paper). 

3. Accordingly, at para. 79 of the White Paper, the Government has set out its proposal to 
legislate  “to  provide  that  the  Attorney  General’s  function  of  superintending  the 
prosecuting  authorities  does  not  entail  an  ability  to  give  a  direction  in  relation  to  a 
particular  case.  Thus  it will  not  be  open  to  the  Attorney  General  as  superintending 
minister  to  direct  a  prosecuting  authority  to  prosecute  a  particular  case,  or  not  to 
prosecute a particular case”. 

4. These proposals are reflected in Clauses 7‐11 of the draft Bill. However, the White Paper 
and the draft Bill adopts a strikingly different approach in relation to individual criminal 
investigations or prosecutions that are considered by the Attorney General to give rise 
to ‘national security’ issues. 
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5. Clause 12 of the draft Bill empowers the Attorney General, if satisfied that it is necessary 
to do  so  for  the purpose of  safeguarding national  security,  to  give  a direction  to  the 
Director  of  the  Serious  Fraud  Office,  or  to  any  prosecutor,  to  discontinue  an 
investigation or prosecution. By Clause 13 of the draft Bill, such directions are binding 
on the prosecuting authorities. 

6. There is no definition of national security. However, previous authorities have indicated 
that it is a wide concept.  See Rehman v SSHD [2003] 1 AC 153. There is always the risk 
when  national  security  is  relied  upon  by  politicians  that  it  will  be  elided  with  the 
interests of the government, especially where there is no democratic or legal scrutiny of 
the relevant decision. 

7. By Clause 13(5),  if  in  any proceedings  any question  arises whether  a direction under 
Clause 12(1)  is or was necessary  for  the purposes of  safeguarding national  security, a 
certificate  signed  by  a Minister  certifying  that  the  direction  was  necessary  for  that 
purpose is to be conclusive evidence of that fact. The purpose of such a certificate is to 
prevent  any  investigation  by  the  Courts  as  to whether  there  is  any  proper  basis  for 
decisions  claimed  to  have  been  taken  (a)  on  national  security  grounds;  and  (b) 
complying with Article 5 of the Anti‐Bribery Convention. 

8. By Clause 14  the Attorney General  is obliged  to  report  to Parliament on  the giving or 
withdrawal  of  a  direction  under  Clause  12.  However,  by  Clause  14(3)  the  Attorney 
General  is not obliged to  include  in that report any  information which she considers to 
be  privileged  or  the  publication  of  which  she  is  satisfied  would  prejudice  national 
security or seriously prejudice international relations.  

9. Prejudice  to  international  relations  is  defined  in  Clause  17  as  including  prejudice  to 
relations between the UK and any other state, or international organisation or court, as 
well as prejudice to the  interests of the UK abroad, or the promotion or protection by 
the UK of its interests abroad. 

10. The effect of Clause 14  is that Parliament will also not be able to examine the facts or 
exercise  any  meaningful  supervision  or  oversight  where  damage  to  international 
relations  might  occur.  However,  it  is  in  such  cases  that  oversight  is  all  the  more 
important,  because  damage  to  relations  between  states  is  a  prohibited  factor  under 
Article 5 of the Anti‐Bribery Convention. 

11. Clauses 12‐14 would, if enacted, significantly increase the Attorney General’s powers to 
stop an individual investigation or prosecution and place formidable barriers in the way 
of scrutiny of such a decision either by a Court, by Parliament or by the OECD. 

12. The maintenance  of  a  veto  on  prosecutions  by  a  politician  (the Attorney General)  in 
cases of national security has serious effects both as a matter of domestic constitutional 
principle and as a matter of the UK’s international law obligations under the OECD Anti‐
Bribery Convention. 
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Example of Serious Fraud Office investigation into BAE Systems plc / Al‐Yamamah arms deal 

13. The effects of Clauses 12‐14 can be  illustrated by reference to the current proceedings 
concerning  the decision  to stop  the  investigation  into allegations of corruption arising 
out of the Saudi Arabian Al‐Yamamah arms deal.  

14. Under the current legal regime, the decision to stop the investigation was taken by the 
Director  of  the  Serious  Fraud  Office,  an  independent  prosecutor  with  no  political 
functions.  The  decision  was  taken  following  a  ‘Shawcross  exercise’  under  which 
Ministers were asked to give  information relevant to the national security assessment. 
However, the ultimate decision was taken by the Director, an  independent prosecutor, 
not a politician. 

15. The decision of the Director of the SFO has been subject to careful scrutiny by a Court 
through  judicial review proceedings  in which the Government was required to disclose 
all relevant documentation to the Court. The Director and the Attorney General are also 
accountable  to  Parliament  and  both  have  been  called  before  a  Select  Committee  to 
explain and justify the Director’s decision. 

16. The  public  interest  in  this  process  is  clear.  As  Lord  Justice Moses  commented when 
giving permission  for  judicial  review,  the  case  “cried out”  for  a  full hearing not  least 
because  speculation  as  to  the  real  reasons  for  stopping  the  investigation warranted 
proper forensic examination. 

17. However, under the draft Bill the decision to stop the Al‐Yamamah investigation would 
be  taken  by  the  Attorney  General,  a  political  appointee  and  a  member  of  the 
Government who would be entitled  to withhold her reasons  for doing so both  from a 
Court  (by  use  of  a  conclusive  national  security  certificate)  and  from  Parliament  (by 
invoking the provisions of Clause 14(3)). 

18. Such a process risks undermining the principle of the rule of law since it is likely to give 
rise (at the very  least) to the appearance of a situation  in which sensitive prosecutions 
can  be  halted  for  political  reasons,  without  explanation  or  accountability,  either  to 
Parliament, to the Courts or to the OECD.  

19. This process  also  risks breaches of  the United Kingdom’s obligations under  the OECD 
Anti‐Bribery Convention. Article 5 of the Convention provides that the investigation and 
prosecution of the bribery of a foreign public official shall be subject to the applicable 
rules and principles of each party, but they shall not be influenced by considerations of 
national economic  interest,  the potential effect upon  relations with another  state, or 
the identity of the natural or legal persons involved. 

20. The OECD, in its Phase 2 report on the UK’s implementation of the Convention, dated 17 
March  2005,  identified  its  concern  that  the  requirement  for  the  Attorney  General’s 
consent to a prosecution for a statutory bribery offence may be an obstacle to effective 
implementation  of  the  Convention.  The  OECD  examiners  were  concerned  “that  the 
consent process involves the possible consideration of UK interests that the Convention 
expressly prohibits  in the context of decisions about foreign bribery cases” (para. 170). 
At that time, the Attorney General gave an express assurance to the OECD that none of 
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the considerations prohibited by Article 5 would be taken into account as public interest 
factors not to prosecute. 

21. Despite this assurance, the Director of the SFO informed the Court in the current judicial 
review  challenge  to  the  BAE  decision  that  he  would  have  decided  to  stop  the 
investigation even if he had understood that decision to be a breach of the Convention. 
Under the proposals in the draft Bill, that fact would not have been made public. There 
is a serious risk that the opaque and unaccountable decision making process envisaged 
under the draft Bill could lead to breaches by the UK of its international law obligations, 
which  would  be  extremely  difficult  to  detect  or  challenge  because  the  relevant 
information would never be made public, or available to the Courts, Parliament or the 
OECD. 

 

Wider implications of draft Constitutional Renewal Bill 

22. Further, the test to be applied under Clause 12 does not require the Attorney General to 
consider  the harm  to national  security  in  the  light of  the  importance  in a democratic 
society  of  upholding  the  rule  of  law  and  the  public  interest  in  the  investigation  and 
prosecution of serious crime, especially cross‐border bribery of foreign public officials. 

23. Thus, a powerful criminal, who was able to make a credible threat to the UK’s national 
security (eg. a member of the IRA) could thereby escape prosecution. It is incompatible 
with basic constitutional principles for extraneous threats of such a nature to be taken 
into  account  when  deciding  whether  to  prosecute  crime,  save  in  circumstances  of 
extreme necessity (R v Coventry City Council, ex parte Phoenix Aviation [1995] 3 All ER 
37). 

 

Dinah Rose QC 
Ben Jaffey 
 
Blackstone Chambers 
 
 
Richard Stein 
Jamie Beagent 
 
Leigh Day & Co. 

 

31 March 2008 
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��� 7KH�$WWRUQH\�*HQHUDOpV�IXQFWLRQ�RI�VXSHULQWHQGHQFH�RI�WKH�'LUHFWRUV�GRHV�QRW
 
LQFOXGH�SRZHU�WR�JLYH�D�GLUHFWLRQ�LQ�UHODWLRQ�WR�DQ�LQGLYLGXDO�FDVH�
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� &RQVWLWXWLRQDO�5HQHZDO�%LOO 
3DUW���u�7KH�$WWRUQH\�*HQHUDO�DQG�SURVHFXWLRQV 

��� 6XEVHFWLRQ�����LV�VXEMHFW�WR�VHFWLRQ�����SRZHU�WR�LQWHUYHQH�WR�VDIHJXDUG�QDWLRQDO 
VHFXULW\�� 

��� ,Q�WKLV�VHFWLRQ�DQG�VHFWLRQ���qWKH�'LUHFWRUVr�PHDQVu 
�D� WKH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV��VHH�VHFWLRQ���� 
�E� WKH�'LUHFWRU�RI�WKH�6HULRXV�)UDXG�2IILFH��VHH�VHFWLRQ�����DQG 
�F� WKH�'LUHFWRU�RI�5HYHQXH�DQG�&XVWRPV�3URVHFXWLRQV��VHH�VHFWLRQ���� 

� 

��� 1RWKLQJ�LQ�VXEVHFWLRQ�����DIIHFWV�WKH�RSHUDWLRQ�RI�DQ\�HQDFWPHQW�RU�SURYLVLRQ 
RI�VXERUGLQDWH�OHJLVODWLRQ�XQGHU�ZKLFK�WKH�$WWRUQH\�*HQHUDO�KDV�D�SURVHFXWLRQ 
FRQVHQW�IXQFWLRQ� 

�  3URWRFRO�IRU�UXQQLQJ�RI�SURVHFXWLRQ�VHUYLFHV �� 

��� 7KH� $WWRUQH\� *HQHUDO� PXVW�� LQ� FRQVXOWDWLRQ� ZLWK� WKH� 'LUHFWRUV�� SUHSDUH� D 
VWDWHPHQW��D�qSURWRFROr��RI�KRZ�WKH�$WWRUQH\�*HQHUDO�DQG�WKH�'LUHFWRUV�DUH�WR 
H[HUFLVH�WKHLU�IXQFWLRQV�LQ�UHODWLRQ�WR�HDFK�RWKHU� 

��� 7KH�SURWRFRO�PD\�LQ�SDUWLFXODU�LQFOXGH�SURYLVLRQ�DV�WRu 
�D� WKH� JHQHUDO� UHVSRQVLELOLWLHV� RI� WKH� $WWRUQH\�*HQHUDO� DQG� HDFK� RI� WKH 

'LUHFWRUV� 
�� 

�E� WKH�DUUDQJHPHQWV� IRU�HQVXULQJ� WKDW� WKH� $WWRUQH\�*HQHUDO� LV�SURSHUO\ 
DGYLVHG�RQ�PDWWHUV�UHODWLQJ�WR�WKH�VWUDWHJLF�GLUHFWLRQ�RI�WKH�SURVHFXWLRQ 
VHUYLFHV�DQG�RQ�PDWWHUV�DIIHFWLQJ�PRUH�WKDQ�RQH�SURVHFXWLRQ�VHUYLFH� 

�F� WKH�FLUFXPVWDQFHV�LQ�ZKLFK�WKH�$WWRUQH\�*HQHUDO�LV�WR�EH�FRQVXOWHG�RU 
SURYLGHG�ZLWK�LQIRUPDWLRQ� 

�G� WKH�REMHFWLYHV�RI�WKH�SURVHFXWLRQ�VHUYLFHV� 
�H� WKH�ZD\�LQ�ZKLFK�WKH�REMHFWLYHV�DUH�VHW�DQG�WKH�PHDQV�E\�ZKLFK�WKHLU 

DFKLHYHPHQW�RU�RWKHUZLVH�LV�UHYLHZHG� 
�I� WKH� UROHV� RI� WKH� $WWRUQH\� *HQHUDO� DQG� WKH� 'LUHFWRUV� LQ� UHODWLRQ� WR 

FULPLQDO�MXVWLFH�SROLF\� 
�J� WKH�ZD\�LQ�ZKLFK�PDWWHUV�UHODWLQJ�WR�WKH�DFFRXQWDELOLW\�RI�WKH�$WWRUQH\ 

*HQHUDO�WR�3DUOLDPHQW�IRU�WKH�SURVHFXWLRQ�VHUYLFHV�DUH�WR�EH�KDQGOHG� 
�K� WKH� UROHV� RI� WKH� $WWRUQH\� *HQHUDO� DQG� WKH� 'LUHFWRUV� LQ� UHODWLRQ� WR 

GHDOLQJV�ZLWK�UHSUHVHQWDWLYHV�RI�WKH�SUHVV�DQG�RWKHU�PHGLD� 
�L� SURFHGXUHV� IRU� GHDOLQJ� ZLWK� FRPSODLQWV� UHODWLQJ� WR� WKH� SURVHFXWLRQ 

VHUYLFHV� 

�� 

�� 

�� 

��� 7KH�$WWRUQH\�*HQHUDO�PXVW�OD\�WKH�SURWRFRO�EHIRUH�3DUOLDPHQW� 

��� 7KH�$WWRUQH\�*HQHUDO�PXVW�IURP�WLPH�WR�WLPH�UHYLHZ�WKH�SURWRFRO�DQG�PD\��LQ 
FRQVXOWDWLRQ�ZLWK�WKH�'LUHFWRUV��UHYLVH�LW� �� 

��� ,I�WKH�SURWRFRO�LV�UHYLVHG��WKH�$WWRUQH\�*HQHUDO�PXVW�OD\�LW�EHIRUH�3DUOLDPHQW� 

��� 7KH� $WWRUQH\� *HQHUDO� DQG� WKH� 'LUHFWRUV�PXVW� KDYH� UHJDUG� WR� DQ\� UHOHYDQW 
SURYLVLRQ�RI�WKH�SURWRFRO�ZKHQ�FDUU\LQJ�RXW�WKHLU�IXQFWLRQV� 

��� q7KH�SURVHFXWLRQ�VHUYLFHVr�PHDQV�WKH�&URZQ�3URVHFXWLRQ�6HUYLFH��WKH�6HULRXV 
)UDXG�2IILFH�DQG�WKH�5HYHQXH�DQG�&XVWRPV�3URVHFXWLRQV�2IILFH� �� 
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&RQVWLWXWLRQDO�5HQHZDO�%LOO � 
3DUW���u�7KH�$WWRUQH\�*HQHUDO�DQG�SURVHFXWLRQV 

1HZ�SURYLVLRQV�DERXW�WHQXUH�RI�RIILFH�RI�'LUHFWRUV 

�  'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV 

��� 7KH�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQVu 
�D� LV�DSSRLQWHG�E\�WKH�$WWRUQH\�*HQHUDO��DQG 
�E� VXEMHFW�WR�ZKDW�IROORZV��KROGV�RIILFH�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH 

DSSRLQWPHQW� 
� 

��� 7KH�'LUHFWRU�PXVW�KDYH�D����\HDU�JHQHUDO�TXDOLILFDWLRQ��ZLWKLQ�WKH�PHDQLQJ�RI 
VHFWLRQ����RI�WKH�&RXUWV�DQG�/HJDO�6HUYLFHV�$FW�������F� ���� 

��� 6HUYLFH�DV�WKH�'LUHFWRU�LV�VHUYLFH�LQ�WKH�FLYLO�VHUYLFH�RI�WKH�6WDWH� 

��� 7KHUH�LV�WR�EH�SDLG�WR�WKH�'LUHFWRU�VXFK�UHPXQHUDWLRQ�DV�WKH�$WWRUQH\�*HQHUDO 
PD\��ZLWK�WKH�DSSURYDO�RI�WKH�0LQLVWHU�IRU�WKH�&LYLO�6HUYLFH��GHWHUPLQH� 

�� 

��� $Q\�DSSRLQWPHQW�XQGHU�VXEVHFWLRQ�����PXVW�EH�IRU�D�WHUP�RI���\HDUV� 

��� 7KH� 'LUHFWRU� PD\� DW� DQ\� WLPH� UHVLJQ� E\� QRWLFH� LQ� ZULWLQJ� WR� WKH� $WWRUQH\ 
*HQHUDO� 

��� 7KH�$WWRUQH\�*HQHUDO�PD\�UHPRYH�WKH�'LUHFWRU�IURP�RIILFH�RQO\�LI�VDWLVILHG�WKDW 
WKH�'LUHFWRU�LV�XQDEOH��XQILW�RU�XQZLOOLQJ�WR�FDUU\�RXW�WKH�IXQFWLRQV�RI�WKH�RIILFH� 

�� 

��� 7KH�IDFWRUV�ZKLFK�WKH�$WWRUQH\�*HQHUDO�PD\�WDNH�LQWR�DFFRXQW�LQ�GHWHUPLQLQJ 
ZKHWKHU�WKH�'LUHFWRU�LV�XQILW�WR�FDUU\�RXW�WKH�IXQFWLRQV�RI�WKH�RIILFH�LQFOXGH��LQ 
SDUWLFXODUu 
�D� IDLOXUH�E\�WKH�'LUHFWRU�WR�FRPSO\�ZLWK�VHFWLRQ�������GXW\�WR�KDYH�UHJDUG 

WR�UHOHYDQW�SURYLVLRQV�RI�SURWRFRO���DQG 
�E� IDLOXUH�E\�WKH�'LUHFWRU�WR�SHUIRUP�WKH�IXQFWLRQV�RI�WKH�RIILFH�HIILFLHQWO\ 

DQG�HIIHFWLYHO\� 

�� 

�  'LUHFWRU�RI�WKH�6HULRXV�)UDXG�2IILFH 

��� 7KH�'LUHFWRU�RI�WKH�6HULRXV�)UDXG�2IILFHu 
�D� LV�DSSRLQWHG�E\�WKH�$WWRUQH\�*HQHUDO��DQG 
�E� VXEMHFW�WR�ZKDW�IROORZV��KROGV�RIILFH�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH 

DSSRLQWPHQW� 

�� 

��� 6HUYLFH�DV�WKH�'LUHFWRU�LV�VHUYLFH�LQ�WKH�FLYLO�VHUYLFH�RI�WKH�6WDWH� 

��� 7KHUH�LV�WR�EH�SDLG�WR�WKH�'LUHFWRU�VXFK�UHPXQHUDWLRQ�DV�WKH�$WWRUQH\�*HQHUDO 
PD\��ZLWK�WKH�DSSURYDO�RI�WKH�0LQLVWHU�IRU�WKH�&LYLO�6HUYLFH��GHWHUPLQH� 

�� 

��� $Q\�DSSRLQWPHQW�XQGHU�VXEVHFWLRQ�����PXVW�EH�IRU�D�WHUP�RI���\HDUV� 

��� 7KH� 'LUHFWRU� PD\� DW� DQ\� WLPH� UHVLJQ� E\� QRWLFH� LQ� ZULWLQJ� WR� WKH� $WWRUQH\ 
*HQHUDO� 

��� 7KH�$WWRUQH\�*HQHUDO�PD\�UHPRYH�WKH�'LUHFWRU�IURP�RIILFH�RQO\�LI�VDWLVILHG�WKDW 
WKH�'LUHFWRU�LV�XQDEOH��XQILW�RU�XQZLOOLQJ�WR�FDUU\�RXW�WKH�IXQFWLRQV�RI�WKH�RIILFH� 

�� 

��� 7KH�IDFWRUV�ZKLFK�WKH�$WWRUQH\�*HQHUDO�PD\�WDNH�LQWR�DFFRXQW�LQ�GHWHUPLQLQJ 
ZKHWKHU�WKH�'LUHFWRU�LV�XQILW�WR�FDUU\�RXW�WKH�IXQFWLRQV�RI�WKH�RIILFH�LQFOXGH��LQ 
SDUWLFXODUu 
�D� IDLOXUH�E\�WKH�'LUHFWRU�WR�FRPSO\�ZLWK�VHFWLRQ�������GXW\�WR�KDYH�UHJDUG 

WR�UHOHYDQW�SURYLVLRQV�RI�SURWRFRO���DQG 
�� 
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� &RQVWLWXWLRQDO�5HQHZDO�%LOO 
3DUW���u�7KH�$WWRUQH\�*HQHUDO�DQG�SURVHFXWLRQV 

�E� IDLOXUH�E\�WKH�'LUHFWRU�WR�SHUIRUP�WKH�IXQFWLRQV�RI�WKH�RIILFH�HIILFLHQWO\ 
DQG�HIIHFWLYHO\� 

�  'LUHFWRU�RI�5HYHQXH�DQG�&XVWRPV�3URVHFXWLRQV 

��� 7KH�'LUHFWRU�RI�5HYHQXH�DQG�&XVWRPV�3URVHFXWLRQVu 
�D� LV�DSSRLQWHG�E\�WKH�$WWRUQH\�*HQHUDO��DQG � 
�E� VXEMHFW�WR�ZKDW�IROORZV��KROGV�RIILFH�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH 

DSSRLQWPHQW� 

���	 7KH�'LUHFWRU�PXVW�KDYH�D����\HDU�JHQHUDO�TXDOLILFDWLRQ��ZLWKLQ�WKH�PHDQLQJ�RI
 
VHFWLRQ����RI�WKH�&RXUWV�DQG�/HJDO�6HUYLFHV�$FW�������F� ����
 

���	 6HUYLFH�DV�WKH�'LUHFWRU�LV�VHUYLFH�LQ�WKH�FLYLO�VHUYLFH�RI�WKH�6WDWH� �� 

���	 7KHUH�LV�WR�EH�SDLG�WR�WKH�'LUHFWRU�VXFK�UHPXQHUDWLRQ�DV�WKH�$WWRUQH\�*HQHUDO
 
PD\��ZLWK�WKH�DSSURYDO�RI�WKH�0LQLVWHU�IRU�WKH�&LYLO�6HUYLFH��GHWHUPLQH�
 

��� $Q\�DSSRLQWPHQW�XQGHU�VXEVHFWLRQ�����PXVW�EH�IRU�D�WHUP�RI���\HDUV� 

��� 7KH� 'LUHFWRU� PD\� DW� DQ\� WLPH� UHVLJQ� E\� QRWLFH� LQ� ZULWLQJ� WR� WKH� $WWRUQH\ 
*HQHUDO� �� 

���	 7KH�$WWRUQH\�*HQHUDO�PD\�UHPRYH�WKH�'LUHFWRU�IURP�RIILFH�RQO\�LI�VDWLVILHG�WKDW
 
WKH�'LUHFWRU�LV�XQDEOH��XQILW�RU�XQZLOOLQJ�WR�FDUU\�RXW�WKH�IXQFWLRQV�RI�WKH�RIILFH�
 

���	 7KH�IDFWRUV�ZKLFK�WKH�$WWRUQH\�*HQHUDO�PD\�WDNH�LQWR�DFFRXQW�LQ�GHWHUPLQLQJ 
ZKHWKHU�WKH�'LUHFWRU�LV�XQILW�WR�FDUU\�RXW�WKH�IXQFWLRQV�RI�WKH�RIILFH�LQFOXGH��LQ 
SDUWLFXODUu �� 
�D� IDLOXUH�E\�WKH�'LUHFWRU�WR�FRPSO\�ZLWK�VHFWLRQ�������GXW\�WR�KDYH�UHJDUG 

WR�UHOHYDQW�SURYLVLRQV�RI�SURWRFRO���DQG 
�E� IDLOXUH�E\�WKH�'LUHFWRU�WR�SHUIRUP�WKH�IXQFWLRQV�RI�WKH�RIILFH�HIILFLHQWO\ 

DQG�HIIHFWLYHO\� 

$WWHQXDWLRQ�RI�$WWRUQH\pV�SURVHFXWLRQ�FRQVHQW�IXQFWLRQV	 �� 

� (QGLQJ�RI�FHUWDLQ�SURVHFXWLRQ�FRQVHQW�IXQFWLRQV�RI�$WWRUQH\ 

6FKHGXOH� �� �ZKLFK� DPHQGV� FHUWDLQ� HQDFWPHQWV� XQGHU� ZKLFK� WKH� $WWRUQH\ 
*HQHUDO�KDV�SURVHFXWLRQ�FRQVHQW�IXQFWLRQV��KDV�HIIHFW� 

�  3RZHU�WR�HQG�RWKHU�SURVHFXWLRQ�FRQVHQW�IXQFWLRQV�RI�$WWRUQH\ 

���	 7KH�$WWRUQH\�*HQHUDO�PD\�E\�RUGHU�DPHQG�DQ\�H[LVWLQJ�HQDFWPHQW�RU�H[LVWLQJ �� 
SURYLVLRQ�RI�VXERUGLQDWH�OHJLVODWLRQ�XQGHU�ZKLFK�WKH�$WWRUQH\�*HQHUDO�KDV�D 
SURVHFXWLRQ�FRQVHQW�IXQFWLRQ� 

��� $Q�RUGHU�XQGHU�WKLV�VHFWLRQ�PD\��LQ�SDUWLFXODU��PDNH�SURYLVLRQ�XQGHU�ZKLFK 
WKH�$WWRUQH\�*HQHUDOpV�SURVHFXWLRQ�FRQVHQW�IXQFWLRQu 
�D� EHFRPHV�WKH�IXQFWLRQ�RI�RQH�RI�WKH�'LUHFWRUV�RU��LQ�WKH�DEVHQFH�RI�WKDW �� 

'LUHFWRU��D�SHUVRQ�DXWKRULVHG�E\�WKDW�'LUHFWRU� 
�E� EHFRPHV�WKH�IXQFWLRQ�RI�RQH�RI�WKH�'LUHFWRUV�EXW�LV�D�IXQFWLRQ�WR�ZKLFK 

WKH�UHOHYDQW�GHOHJDWLRQ�SURYLVLRQ�DSSOLHV� 
�F� LV�UHPRYHG� 
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&RQVWLWXWLRQDO�5HQHZDO�%LOO � 
3DUW���u�7KH�$WWRUQH\�*HQHUDO�DQG�SURVHFXWLRQV 

��� ,Q�WKLV�VHFWLRQ�DQG�VHFWLRQ���qWKH�'LUHFWRUVr�KDV�WKH�VDPH�PHDQLQJ�DV�LQ�VHFWLRQV 
��DQG����H[FHSW�WKDW�LW�DOVR�LQFOXGHV�WKH�'LUHFWRU�RI�6HUYLFH�3URVHFXWLRQV� 

�  (IIHFW�RI�SURYLVLRQV�FRQIHUULQJ�IXQFWLRQV�RQ�'LUHFWRU�RU�DXWKRULVHG�SHUVRQ 

��� 7KLV�VHFWLRQ�DSSOLHV�LQ�UHODWLRQ�WR�DQ\�HQDFWPHQW�RU�SURYLVLRQ�RI�VXERUGLQDWH 
OHJLVODWLRQ� XQGHU� ZKLFK� D� IXQFWLRQ� LV� WKDW� RI� RQH� RI� WKH� 'LUHFWRUV� RU�� LQ� WKH 
DEVHQFH�RI�WKDW�'LUHFWRU��D�SHUVRQ�DXWKRULVHG�E\�WKDW�'LUHFWRU� 

� 

��� 7KH�UHOHYDQW�GHOHJDWLRQ�SURYLVLRQ�GRHV�QRW�DSSO\�WR�WKH�IXQFWLRQ� 

��� 7KH�'LUHFWRUpV�DXWKRULVDWLRQu 
�D� PD\�UHODWH�WR�D�VSHFLILHG�SHUVRQ�RU�WR�SHUVRQV�RI�D�VSHFLILHG�GHVFULSWLRQ� 

DQG 
�E� PD\� EH� JHQHUDO� RU� UHODWH� WR� D� VSHFLILHG� IXQFWLRQ� RU� VSHFLILHG 

FLUFXPVWDQFHV� 

�� 

�� 6HFWLRQV���DQG����VXSSOHPHQWDU\ 

��� ,Q�VHFWLRQV������E��DQG������qWKH�UHOHYDQW�GHOHJDWLRQ�SURYLVLRQr�PHDQVu 
�D� LQ� UHODWLRQ� WR� WKH� 'LUHFWRU� RI� 3XEOLF� 3URVHFXWLRQV�� VHFWLRQ� ����� RI� WKH 

3URVHFXWLRQ�RI�2IIHQFHV�$FW�������F� ���� 
�E� LQ�UHODWLRQ�WR�WKH�'LUHFWRU�RI�WKH�6HULRXV�)UDXG�2IILFH��VHFWLRQ����$��RI 

WKH�&ULPLQDO�-XVWLFH�$FW�������F� ���� 
�F� LQ� UHODWLRQ� WR� WKH� 'LUHFWRU� RI� 5HYHQXH� DQG� &XVWRPV� 3URVHFXWLRQV� 

VHFWLRQ�������RI�WKH�&RPPLVVLRQHUV�IRU�5HYHQXH�DQG�&XVWRPV�$FW����� 
�F� ���� 

�G� LQ�UHODWLRQ�WR�WKH�'LUHFWRU�RI�6HUYLFH�3URVHFXWLRQV��VHFWLRQ������$��RI�WKH 
$UPHG�)RUFHV�$FW�������F� ���� 

�� 

�� 

��� ,Q�VHFWLRQ�����u 
�D� qH[LVWLQJ�HQDFWPHQWr�PHDQV�DQ�HQDFWPHQW�FRQWDLQHG�LQ�DQ�$FW�SDVVHG 

RQ�RU�EHIRUH�WKH�ODVW�GD\�RI�WKH�6HVVLRQ�LQ�ZKLFK�WKLV�$FW�LV�SDVVHG� 
�E� qH[LVWLQJ� SURYLVLRQ� RI� VXERUGLQDWH� OHJLVODWLRQr�PHDQV� D� SURYLVLRQ� RI 

VXERUGLQDWH�OHJLVODWLRQ�PDGH�RQ�RU�EHIRUH�WKDW�GD\� 
�F� qDPHQGr�LQFOXGHV�UHSHDO�RU�UHYRNH� 

�� 

��� $Q�RUGHU�XQGHU�VHFWLRQ���PD\�PDNH�FRQVHTXHQWLDO��LQFLGHQWDO��VXSSOHPHQWDU\� 
WUDQVLWLRQDO�RU�VDYLQJ�SURYLVLRQ� 

�� 

��� 7KH� SRZHU� WR� PDNH� DQ� RUGHU� XQGHU� VHFWLRQ� �� LV� H[HUFLVDEOH� E\� VWDWXWRU\ 
LQVWUXPHQW� 

��� 1R�RUGHU�PD\�EH�PDGH�XQGHU�VHFWLRQ���XQOHVV�D�GUDIW�RI�WKH�RUGHU�KDV�EHHQ�ODLG 
EHIRUH�DQG�DSSURYHG�E\�D�UHVROXWLRQ�RI�HDFK�+RXVH�RI�3DUOLDPHQW� �� 

$EROLWLRQ�RI�QROOH�SURVHTXL 

�� $EROLWLRQ�RI�QROOH�SURVHTXL 

7KH�SRZHU�RI� WKH�$WWRUQH\�*HQHUDO�WR�HQWHU�D�QROOH�SURVHTXL� LV�DEROLVKHG�LQ 
UHODWLRQ�WR�SURFHHGLQJV�LQ�(QJODQG�DQG�:DOHV� 
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� &RQVWLWXWLRQDO�5HQHZDO�%LOO 
3DUW���u�7KH�$WWRUQH\�*HQHUDO�DQG�SURVHFXWLRQV 

6DIHJXDUGLQJ�RI�QDWLRQDO�VHFXULW\ 

�� 3RZHU�WR�LQWHUYHQH�WR�VDIHJXDUG�QDWLRQDO�VHFXULW\ 

��� 7KH� $WWRUQH\�*HQHUDO� PD\�� LI� VDWLVILHG� WKDW� LW� LV� QHFHVVDU\� WR� GR� VR� IRU� WKH 
SXUSRVH�RI�VDIHJXDUGLQJ�QDWLRQDO�VHFXULW\u 
�D� JLYH� D� GLUHFWLRQ� WR� WKH� 'LUHFWRU� RI� WKH� 6HULRXV� )UDXG� 2IILFH� WKDW� QR 

LQYHVWLJDWLRQ�RI�VSHFLILHG�PDWWHUV�LV�WR�WDNH�SODFH�LQ�(QJODQG�DQG�:DOHV� 
�E� JLYH� D� GLUHFWLRQ� WR� DQ\� SURVHFXWRU�� LQ� UHODWLRQ� WR� DQ� LQYHVWLJDWLRQ� RI 

VSHFLILHG�PDWWHUV��WKDW�QR�SURFHHGLQJV�IRU�DQ�RIIHQFH�DUH�WR�EH�LQVWLWXWHG 
LQ�(QJODQG�DQG�:DOHV�LQ�UHVSHFW�RI�WKRVH�PDWWHUV� 

�F� JLYH� D� GLUHFWLRQ� WR� DQ\� SURVHFXWRU� WKDW� SURFHHGLQJV� IRU� D� VSHFLILHG 
RIIHQFH� ZKLFK� DUH� EHLQJ� FRQGXFWHG� LQ� (QJODQG� DQG� :DOHV� DJDLQVW� D 
VSHFLILHG�SHUVRQ�DUH�QRW�WR�EH�FRQWLQXHG� 

� 

�� 

��� 7KH�$WWRUQH\�*HQHUDO�PD\�ZLWKGUDZ�D�GLUHFWLRQ�JLYHQ�XQGHU�VXEVHFWLRQ����� 

��� q3URVHFXWRUr��LQ�UHODWLRQ�WR�DQ�RIIHQFH��PHDQV�DQ\�SHUVRQ�ZKRu 
�D� KDV�WKH�FRQGXFW�RI�SURFHHGLQJV�IRU�WKH�RIIHQFH��RU 
�E� KDV� WKH� IXQFWLRQ� RI� RU� LV� GHWHUPLQLQJ� ZKHWKHU� SURFHHGLQJV� IRU� WKH 

RIIHQFH�VKRXOG�EH�LQVWLWXWHG� 

�� 

�� (IIHFW�RI�FHUWDLQ�GLUHFWLRQV�XQGHU�VHFWLRQ����HWF� 

��� :KHUH�WKH�$WWRUQH\�*HQHUDO�KDV�JLYHQ�D�GLUHFWLRQ�XQGHU�VHFWLRQ�������E���QR 
SURFHHGLQJV�IRU�DQ�RIIHQFH�DUH�WR�EH�LQVWLWXWHG�LQ�UHVSHFW�RI�WKH�PDWWHUV�ZKLFK 
DUH�WKH�VXEMHFW�RI�WKH�LQYHVWLJDWLRQ� 

�� 

��� 6XEVHFWLRQ�����GRHV�QRW�SUHYHQW�WKH�LQVWLWXWLRQ�RI�SURFHHGLQJV�IRU�DQ�RIIHQFH�LQ 
UHVSHFW�RI�WKRVH�PDWWHUV�LI�WKH�GLUHFWLRQ�LV�ZLWKGUDZQ� 

��� :KHUH�WKH�$WWRUQH\�*HQHUDO�KDV�JLYHQ�D�GLUHFWLRQ�XQGHU�VHFWLRQ�������F���WKH 
SURVHFXWRU� PXVW� WDNH� VXFK� VWHSV� DV� DUH� DSSURSULDWH� WR� HQVXUH� WKDW� WKH 
SURFHHGLQJV�ZKLFK�DUH�WKH�VXEMHFW�RI�WKH�GLUHFWLRQ�DUH�EURXJKW�WR�DQ�HQG�DV�VRRQ 
DV�LV�SUDFWLFDEOH� 
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��� ,I�WKH�SURVHFXWRU�IDLOV�WR�FRPSO\�ZLWK�VXEVHFWLRQ������DQ\�FRXUW�EHIRUH�ZKLFK�WKH 
SURFHHGLQJV�DUH�EHLQJ�FRQGXFWHG�PD\�PDNH�DQ�RUGHUu 
�D� EULQJLQJ�WKH�SURFHHGLQJV�WR�DQ�HQG��DQG 
�E� PDNLQJ� VXFK� RWKHU� SURYLVLRQ� DV� DSSHDUV� WR� WKH� FRXUW� DSSURSULDWH 

�LQFOXGLQJ�SURYLVLRQ�DV�WR�WKH�HIIHFW�RI�WKH�RUGHU�RQ�WKH�EULQJLQJ�RI�IUHVK 
SURFHHGLQJV�LQ�UHVSHFW�RI�WKH�VDPH�RIIHQFH�� 

�� 

��� ,I� LQ�DQ\�SURFHHGLQJV�DQ\�TXHVWLRQ�DULVHV�ZKHWKHU�D�GLUHFWLRQ�XQGHU�VHFWLRQ 
������LV�RU�ZDV�QHFHVVDU\�IRU�WKH�SXUSRVH�RI�VDIHJXDUGLQJ�QDWLRQDO�VHFXULW\u 
�D� D� FHUWLILFDWH� VLJQHG� E\� D� 0LQLVWHU� RI� WKH� &URZQ� FHUWLI\LQJ� WKDW� WKH 

GLUHFWLRQ�LV�RU�ZDV�QHFHVVDU\�IRU�WKDW�SXUSRVH�LV�FRQFOXVLYH�HYLGHQFH�RI 
WKDW�IDFW��DQG 

�E� D�GRFXPHQW�SXUSRUWLQJ�WR�EH�D�FHUWLILFDWH�XQGHU�SDUDJUDSK��D��LV�WR�EH 
UHFHLYHG�LQ�HYLGHQFH�DQG��XQOHVV�WKH�FRQWUDU\�LV�SURYHG��LV�WR�EH�WUHDWHG 
DV�EHLQJ�VXFK�D�FHUWLILFDWH� 

�� 
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SXUSRVH� RI� VDIHJXDUGLQJ� QDWLRQDO� VHFXULW\�� DV� VRRQ� DV� WKH� $WWRUQH\ 
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��� 6XEVHFWLRQ�����DSSOLHV�LIu 
�D� WKH�$WWRUQH\�LV�FRQVLGHULQJ�ZKHWKHU�WR�JLYH�D�GLUHFWLRQ�XQGHU�VHFWLRQ 

�������DQG 
�E� LW� DSSHDUV� WR� WKH� $WWRUQH\� *HQHUDO� WKDW� WKH� SHUVRQ� WR� ZKRP� WKH 

GLUHFWLRQ�ZRXOG�EH�JLYHQ�PD\�SRVVHVV�LQIRUPDWLRQ�ZKLFK�FRXOG�DVVLVW 
WKH�$WWRUQH\�*HQHUDO�LQ�GHWHUPLQLQJ�ZKHWKHU�WR�JLYH�VXFK�D�GLUHFWLRQ� 
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��� 6XEVHFWLRQ�����DOVR�DSSOLHV�LIu 
�D� WKH�$WWRUQH\�*HQHUDO�KDV�JLYHQ�D�GLUHFWLRQ�XQGHU�VHFWLRQ��������DQG 
�E� LW� DSSHDUV� WR� WKH� $WWRUQH\� *HQHUDO� WKDW� WKH� SHUVRQ� WR� ZKRP� WKH 

GLUHFWLRQ�ZDV�JLYHQ� PD\� SRVVHVV� LQIRUPDWLRQ� ZKLFK� FRXOG�DVVLVW� WKH 
$WWRUQH\�*HQHUDOu 
�L� LQ� GHWHUPLQLQJ� ZKHWKHU� WR� ZLWKGUDZ� WKH� GLUHFWLRQ� �XQGHU 

VHFWLRQ���������RU 
�LL� LQ�SUHSDULQJ�D�UHSRUW��XQGHU�VHFWLRQ�������� 

�� 
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SHULRGu 
�D� VSHFLILHG�LQIRUPDWLRQ��RU 
�E� LQIRUPDWLRQ�RI�D�VSHFLILHG�GHVFULSWLRQ� 

��� $�SHUVRQ�ZKR�ZLWKRXW�UHDVRQDEOH�H[FXVH�IDLOV�WR�FRPSO\�ZLWK�D�UHTXLUHPHQW 
XQGHU�VXEVHFWLRQ�����LV�JXLOW\�RI�DQ�RIIHQFH�DQG�OLDEOH�RQ�VXPPDU\�FRQYLFWLRQ 
WR�D�ILQH�QRW�H[FHHGLQJ�OHYHO���RQ�WKH�VWDQGDUG�VFDOH� 

�� 
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��� )RU�WKH�SXUSRVHV�RI�WKLV�3DUW�WKH�$WWRUQH\�*HQHUDO�KDV�D�SURVHFXWLRQ�FRQVHQW 
IXQFWLRQ�XQGHU�DQ�HQDFWPHQW�LI�XQGHU�WKDW�HQDFWPHQWu 
�D� SURFHHGLQJV�IRU�DQ�RIIHQFH�PD\�QRW�EH�LQVWLWXWHG�H[FHSW�E\��RU�ZLWK�WKH 

FRQVHQW� RI�� WKH� $WWRUQH\�*HQHUDO� �RU� E\�� RU� ZLWK� WKH� FRQVHQW� RI�� WKH 
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PHDQLQJ�RI�VHFWLRQ��������RI�WKH������$FW�� 

�� 
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