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“Politiciansand public officialsfrom theworld’sleadingindustrial

countries are ignoring the rot in their own backyards and the

criminal bribe-paying activities of multinational firms
headquartered in their countries.”

Peter Eigen

Chairman of Transparency |nternational

May 2002*

rruption—broadly defined as* the abuse of public or private
officefor persond gain”2—takesmany different forms, from

routine bribery or petty abuseto theamassing of spectacular
persona wedlth through embezzlement or other dishonest means.

Theinternational community isadamant that corruption must be
stopped. It isdemanding that the governments of poorer countries
eradicate corruption within their countriesif they want to be consid-
ered eligibleto receive Western aid.® Yet thereisadeep hypocrisy in
theinternational community’sapproach, at the heart of which arethe
taxpayer-backed export credit agenciesof industrialised countries.

Export credit agenicesare government departments, found inmost
Western countries, which usetaxpayers money to insuretheir do-
mestic companies doing business abroad against risks such asthe
company not being paid or thewholeproject collapsing. Theseagen-
ciessupport many of thelarge, mainly Western, companiesthat con-
tinueto bribetheir way into getting government contractsfrom poorer
countries. Thisbribery istaking place despite amajor international
convention on combating bribery signed by 34 countriesin 1997 and
ineffect from February 1999.

The price of Western companies bribery isultimately paid for by
not by Western governments but by the peopl e of the Southern coun-
triesinwhich the companies operate. They pay for it intheform of
increased debtsincurred for overpriced and poorly planned projects
that often providelittle benefit to peopleor country.

Thisbriefing outlinesthe ongoing problem of bribery and corrup-
tionininternational business, theroleof export credit agenciesin per-
petuating thiscorruption, itscost to poorer countries, and what meas-
uresgovernmentsexport credit agencies should betaking to tighten
their anti-corruption procedures.



Foreign firms
receive substantial
benefits from
paying bribes.

British companies
seem familiar with
traditional bribery
practices and with
more subtle and
less traceable
means.

Bribery — Business As Usual

Between 1994 and 2001, the US government received reports of 400
international contracts worth US$200 billion signed between govern-
ments and businesses worldwide that purportedly involved bribery.*
Between May 2001 and April 2002 alone, the US government learned
of 60 contractsworth atotal of US$35 billion that had been affected by
bribery.> Some 70 per cent of the allegations that the US government
received in 2000-2001 involved companiesfrom countriesthat had signed
the OECD’s 1997 anti-bribery Convention.®

Transparency International (TI), an international NGO working
against corruption, found from its 2002 Bribe Payer’s | ndex that, of the
15 leading exporting countriesthat had ratified the OECD Convention,
companiesfrom Australia, Sweden, Switzerland, Austria, Canada, The
Netherlands and Belgium were perceived as less likely to pay bribes,
while those from South Korea, Italy, Japan, the US, France, Spain and
Germany were perceived as more likely to do so. Companies from the
UK cameright in the middle.” But while companiesfrom most of these
exporting countries were perceived to have become dlightly lesslikely
to bribe in recent years, companies from the US and the UK were
reported to have become more likely to do so.

World Bank research, meanwhile, showsthat one-third (35 per cent)
of foreign companies operating in the countries of the former Soviet
Union pay kickbacksto obtain government contracts, of which USand
European companies are among the worst offenders. Despite US anti-
corruption legislation,® 42 per cent of US companies reported paying
bribes in these countries, compared to 29 per cent of French firms, 21
per cent of German firms, and 14 per cent of British ones.® In those
countries with particularly high levels of corruption, meanwhile, over
50 per cent of multinationals admitted to paying public procurement
kickbacks.*

While companies often defend their bribes by claiming that they are
the victims of greedy officials or “*sitting ducks' for rapacious politi-
cians’, the World Bank research showed that foreign firms received
substantial benefits from paying bribes, evidence that did not, there-
fore, “ support the view of coercion of foreign investorsto pay bribes’ '
The research aso concluded that transnational laws, such as US anti-
corruption legislation and the OECD anti-bribery Convention, were not
leading “to higher standards of corporate conduct among foreign inves-
tors’.

Meanwhile, The Economist’s report into anti-bribery laws intro-
duced in the UK in 2002 suggested that many in the business commu-
nity continueto “believethat inlarge parts of the world acompany that
does not pay bribes does not do business’.? Gary Campkin of the
Confederation of British Industry, the UK’s employers’ organisation,
has confirmed thisin comments to the UK’s Daily Telegraph: “British
businessis totally against bribery, corruption and extortion. But these
sort of issues are often about the way you do business’.*®

British companies appear familiar with thetraditional bribery prac-
tice of making paymentsinto offshore bank accounts, but may also use
more subtle and less traceable means such as buying villas or homes
for influential decision-makers, paying for children of public officialsto
attend private schools or universitiesin Britain, paying for lavish holi-
days, or lending the company credit card to the relevant official. They
are also, according to a former chief executive officer of UK energy
company Premier Oil and Gas, Roland Shaw, “very good at finding
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other ways of doing it [bribery] —perhapsinvesting in a college so that
the politician can stand up and say they bought the equipment, but |ook
at the benefit we got for the country.”

Export Credit Agencies

In their operations abroad, many of these companies are supported in
variouswaysby Export Credit Agencies (ECAS), governmental or semi-
governmental departmentsthat usetaxpayers money to help their coun-
try’s firms win investment and export business overseas.> ECAs are
the largest source of public finance for private sector projects in the
world. ECAstypically provide export finance in theform of guarantees
and insurance (although some also provide direct loans). Their main
purposeisto protect companies against the key commercial and politi-
cal risks of not being paid while operating abroad.

There can be little doubt that ECAs are now large and powerful
playersininternational business. They underwrite 10 per cent of global
exportsfromlargeindustrial countries, whose exportsaccount for three-
guarters of total world exports.t” Between 1982 and 2001, ECAs sup-
ported $7,334 billion worth of exports, primarily to developing coun-
tries, and $139 hillion of foreign direct investment.®® In 2000, export

Exportcredit
agencies are the
largest source of

public finance for
private sector
projects in the
world.

There are now 76 export credit
agencies in 62 countries; 51 of
these agencies are members of
the Berne Union, the
international trade association
for export and investment
insurance business, also known
as the International Union of
Credit and Investment Insurers.

Newly-established ECAs that
have not yet qualified for Berne
Union membership - of which
there are currently 25 — belong
to a pre-membership training
group called the Prague Club, all
of whose members are presently
Middle Eastern, Eastern Euro-
pean or Third World countries.

The largest and most
influential ECAs are:

" the Export Import Bank
(Ex-Im) of the US, which
provides $12-15 billion of
loans, guarantees and
insurance a year, and the
Overseas Private Investment
Corporation (OPIC), which
provides $1-2 billion a year in
loans, guarantees and
insurance;

" Export Development
Canada (EDC), which gives
short-term and medium- to
long-term export and
investment support worth
$30 billion a year;

Export Credit Agencies

= the Japan Bank for
International Cooperation
(JBIC — formerly JEXIM, Japanese
Export Import Bank), which
provides $20-25 billion per year,
and Nippon Export Investment
Insurance (NEXI), which gives $8
billion in medium- and long-
term support and $86 billion in
short-term insurance per year;

= the Export Credits Guarantee
Department (ECGD) of the UK,
which issues $5-6 billion of
guarantees a year for medium-
to long-term business (its short-
term business was privatised in
1991);

= Compagnie Francaise
d’Assurance pour le
Commerce Exterieur
(COFACE) of France which
issues $5-6 billion of support for
medium- and long-term
business and $40-2 billion for
short-term business a year;

= Hermes of Germany, which

provides $8-10 billion in
guarantees for medium- and
long-term business and $5-9
billion in guarantees for short-
term business a year, and KfW
(Kreditanstalt fur Wiederaufbau),
which provides export insurance,
loans for exports and tied aid to
the tune of $10-11 billion a year.
(Germany also uses the company
PwC Deutsche Revision, affiliated

to international accounting
firm PricewaterhouseCoopers,
to administer the federal
government’s Overseas
Investment Insurance
Guarantee Scheme jointly with
Hermes. PwC Deutsche
Revision has an annual
turnover of $5 billion.)

Istituto per i Servizi
Assicurativi per il
Commercio Estero,
formerly Sezione Speciale per
I’Assicurazione del Credito
all’Esportazione (SACE), of
Italy, which gives $5.5 billion
of support for medium- to
long-term business each year
and $200 million for short-
term business. (Italy also has
another organisation, SIMEST
(Societa Italiana per le
Impresse All’Estero), which is
a joint stock company
controlled by the Ministry of
Foreign Trade to help raise
funds to support exports and
foreign investment.)

Sources: “G-7 Export Credit
Agencies Vary in Mission in
Structure: an overview of Ex-Im
Bank’s Counterparts: A Special
Report”, Ex-Im Bank News,
September 2002, Vol. 2, Issue 10;
various ECA websites. Figures are
drawn mainly from business in 2000.
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Exportcredit
agencies have been
underwriting with
impunity the
bribery carried out
by their domestic
companies.

ECA underwriting
of “commissions”
Isan indirect
encouragement to
bribe.

credit agencieswere providing atotal of $500 billion in guaranteesand
insurance to companies operating in devel oping countries, and issued
$58.8 billion worth of new export credits that year alone.’® This com-
paresto atotal of $60 billion given out globally in overseas devel opment
assistancethat year and the $41 billion provided asloans by multilateral
development banks (such as the World Bank or Asian Development
Bank) in 2000.2° Moreover, ECAs play acrucial role in the privatisa-
tion of developing countries’ public enterprises: they provide Western
companieswith investment insurance when they bid to buy or run such
enterprises. ECA investment insurance has rocketed from $9 billionin
1990 to $58 billion at the end of 2000 largely because of this privatisa-
tion.#

As the sole purpose of ECAs is to support their domestic compa-
nies in the export market, they have had a poor history of taking into
account the potential environmental or social impacts of projects they
support.?? Because their approach has been to support domestic busi-
ness at any cost in the fierce world of export competition — the mantra
is“if we don't, they will” — export credit agencies have furthermore
closed their eyes to large-scale bribery and corruption on the part of
the companies they support in their race against other companies to
win contracts. In so doing, they have, in effect, been underwriting with
impunity the bribery carried out by their domestic companies. Indeed,
Transparency International has suggested that export credit agency
behaviour has been “ close to complicity with a criminal offence”.%

Underwriting Bribery

“It is safe to assume that many contracts financed, insured

or guaranteed by ECAs in the past have been tainted by
corruption.”

Michael Wiehen

Transparency |nternational®

Export credit agency complicity with corruption takes various forms,
both direct and indirect. It is most direct when commissions are in-
volved. The payment of commissions to alocal agent or fixer to help
win a contract has long been a legal part of business practice. But
commissions have also long been used as a means of hiding bribes. A
|egitimate commission might be 2-3 per cent of thetotal cost of aproject,
paid to alocal bank account of arespected local business person with
no personal tiesto decision-makers on the project. A dubious commis-
sion containing a bribe, however, might be in the region of 10-20 per
cent, paid into an offshore account or secret trust, or paid to aminister
or official (whether public or private) directly involved in decision-mak-
ing on the contract to be awarded.®

When ECAs underwrite a company’s contracts, it has been com-
mon practice for them to include the cost of commissionsthe company
has paid to win the contract in the overall sum underwritten. Indeed,
only four ECAs (Turkey, Greece, Hungary and Poland) that are party
to the OECD’s Working Party on Export Credits and Credit Guaran-
tees?® do not underwrite commissions as part of the export contract,
while only six out of the 28 countries monitored by the OECD Group
set any kind of limit on the amount of agents' commissions they can
cover.? As a former Director-General for Development at the EU,
Dieter Frisch, putsit, the practice of underwriting commissions* consti-
tutes an indirect encouragement to bribe”’ .
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ECAs have a so been complicit with corruption when they pay out
insurance claims to companies whose contracts have been cancelled
by Southern governments because of allegationsthat the company has
paid bribes. In July 1998, for instance, Canada’s export credit agency,
the Export Development Corporation, reimbursed a Canadian power
generation company, BC Hydro, after the Pakistani government can-
celled BC Hydro’s contract for the Raiwand power plant project, alleg-
ing that bribes had been paid to officials of the previous government.?

InMay 2001, the US' s publicinvestment insurance agency, the Over-
seas Private Investment Corporation (OPIC), compensated
MidAmerican Energy Holdings Co after the Indonesian state electric-
ity company, PLN, reneged on buying power from one of the compa-
ny’s power plants and suspended asecond plant being built by the com-
pany after a new government came to power. OPIC went on to force
the new Indonesian government to pay it $260 million for this compen-
sation. MidAmerican’s contracts for the plants had been signed in the
early 1990s during the notoriously corrupt regime of President Suharto
without competitive tender. Indonesian officialsin the new government
said that the way in which the contracts were won smacked of corrup-
tion, and that the power the Indonesian government had contracted to
buy from MidAmerican was over-priced.* MidAmerican took the In-
donesian government to an international arbitration court and won. The
corruption allegations have never been fully investigated.

In Indiain March 2002, meanwhile, the US export credit agency,
the Export-Import Bank, called in guaranteesfrom Indian banks after it
paid out $298.2 million to the Dabhol Power Company in the Indian
state of Maharashtra, set up by US energy giant Enron.3! Dabhol had
long been subject to alegations of corruption and governance failure
(see Box, pp.14-15).

ECAs have also pressured Southern governments to drop corrup-
tion investigationsinto companiesthat ECAshave backed. In Pakistan
in 1998, for instance, aid donors such as the World Bank and various
Western countries including Britain put pressure on the government to
abandon investigationsinto the Hubco power plant, builtin Pakistanin
1997, owned by a consortium that included British energy company
National Power, and backed by the ECAs of France, Italy and Japan.
Pakistan’sAccountability Bureau had claimed that Hubco's project costs
were marked up by $400 million, and there were suggestions that the
companies involved had paid kickbacks to Benazir Bhutto’'s govern-
ment.*> Hubco has always denied the charges, which were dropped
after the more pro-Western General Musharraf became President of
Pakistan in late 1999.

In July 1999, the ECAs of Japan, Germany, Switzerland andthe US
took another approach and put considerable pressure on the new post-
Suharto government in Indonesiato honour contracts awarded to West-
ern companies to supply power to Indonesia during Suharto’s regime.
The total cost of these contracts had been inflated by as much as 37
per cent on average, the contracts had not been won through competi-
tive tender, and there were strong suspicions that they were infused
with corruption. If corruption wasin fact involved, the Indonesian peo-
ple ended up paying for it in the form of higher power tariffs.®

Moreindirect waysinwhich ECAsback corruption includeturning
ablind eyeto thetrack-record of companiesthat have beeninvolvedin
corruption scandals, failing to investigate corruption allegations made
against a company, and failing to ensure that the countries awarding
the contracts that ECAs underwrite have fair, public and competitive
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tendering systems and transparent public accounting systems. Many
ECAs, for instance, do not require the contracts they back to have
been won through competitive tender, despite the fact that competitive
tendering can be one of the surest ways for buying or importing coun-
tries to ensure that they get value for money. Moreover, as Transpar-
ency International’s Michael Wiehen putsit, “some of the destination

ECAs are
underming local

countrieswith the highest levels of ECA coverage are also well known
attem ptS tO_ stam P to have necessitated . . . significant bribery aspart of any export deal” .3
out corruption. By providing export credits to companies to operate in countries in

which governments have little commitment to transparency or fair pro-
curement, ECAs are effectively undermining local attempts in these
countriesto stamp out corruption or to hold their governmentsto account.

Finally, a lack of transparency and accountability within ECAs

Subsidies and the UK’s Export Credits Guarantee

The ECGD has always tried to
break even; it is required by law
to to do so every three years
rather than every year. It claims
that it does not draw on taxpay-
ers’ money, holding its premi-
ums at a level “sufficient to
cover” risks and administration
costs.

But between 1995 and 2001,
ECGD’s premium income usually
covered only between one-third
and one-half of claims paid out.
In 2000-2001, for instance, the
agency earned £109.5 million
($175 million) in premiums, but
paid out nearly triple that, £298
million ($475 million) worth of
claims. Likewise, a year later, in
2001-02, the ECGD earned
£76.8 million ($122 million) in
premiums and paid out £250
million ($398 million) in claims.

So how does it break even?
The answer is that it relies on
counter-guarantees from
importing countries. If the ECGD
has to pay out a claim, it seeks to
recover the cost from the
importing country. For ECAs in
general, these recoveries now
account for almost double what
ECAs receive in premiums from
the exporter or investor in the
first place. In 2001-2002, the
ECGD made recoveries worth
£504 million ($868 million), and
in 2002-2003 recoveries of
£489.4 million ($842 million). As
a result, the ECGD, with the help
of taxpayers in importing
countries, has been able to make
net contributions to the UK
exchequer in the past few years.

But the fact that the ECGD
merely has to break even, rather

than show a positive return of 8 per
cent, as other public sector enter-
prises such as London Under-
ground have to do, still means that
the ECGD provides an implicit
estimated annual subsidy to the
companies it supports of around
£400 million ($640 million) per
year. (As a private sector enter-
prise, ECGD would have to make a
still higher return of about 11 per
cent.)

It also means that the ECGD is
able to keep premium charges
much lower than they would be in
the private sector. A January 2003
report on the economic costs and
benefits of the ECGD by National
Economic Research Associates
concluded that ECGD support
constituted an unnecessary
subsidy, and that removing it would
“have a negligible effect on UK
capital goods exports”. There was a
“strong rationale for eliminating
any subsidy in ECGD’s current
pricing regime,” the report con-
cluded.

Thus while UK taxpayers may
not be losing money through the
activities of the ECGD, they are
subsidising the activities of UK
companies operating abroad by
providing cut-price insurance.
ECGD ought, therefore, to be
accountable to them for how it uses
their money and be able to demon-
strate a clear sustainable develop-
ment purpose.

Subsidies to the
Arms Industry

Even if an export credit agency as a
whole has to break even, its

activities supporting particular
industries are not required to do
s0. ECGD’s support for Britain’s
arms trade is a case in point.

Since 1990, the premiums that
ECGD has earned from arms
exports, combined with claims
recovered, has never even ap-
proached the amount that the
agency has paid out in claims to
arms traders. In fact, the ECGD has
made a loss on the defence sector
in every one of the last 12 years.

As Michael Bartlett from the
Religious Society of Friends states:
“it is precisely by the losses that
[the ECGD] makes in this sector of
insurance that it is providing
subsidies”. By failing to break even,
and therefore to cover its losses,
the ECGD is in effect providing a
subsidy to the defence sector.

Figures provided by the ECGD
or Department of Trade and
Industry to Parliament illustrate the
point. Overall aggregate figures
show that, for all business, premi-
ums cover one-third to one-half of
claims paid out by the ECGD. For
the defence sector, however, the
percentage of claims covered by
premium payments drops to
between one-fifth and one-quarter.
In 2000-01, for instance, premi-
ums earned in defence projects
amounted to £38 million ($60
million), while claims paid out came
to nearly five times this amount at
£181 million ($288 million).

Recoveries from the defence
sector, meanwhile, have been very
low. For the ten years 1990-2001,
premiums earned on defence
business amounted to £251 million
($410 million), and claims paid out
amounted to £970 million ($1.58
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themselves hasfostered aninstitutional culturewithin the agenciesthat
tacitly accepts bribery and corruption as anecessary albeit ugly means
for companies to achieve their goal of winning contracts abroad. De-
spite the fact that they are backed by taxpayers’ money, for instance,
most ECAsarehighly secretive. Most still refuse to make publicinfor-
mation about the contracts that they back unless the companies agree.
Even Members of Parliament cannot obtain thisinformation. Most gov-
ernments that have ECAs have signed up to a declaration issued in
2001 by the Global Forum on Fighting Corruption, the biannual inter-
governmental conference on corruption started in 1999,% that “ corrup-
tion cannot prosper in the full light of openness. Transparency and im-
partial forms of public control . . . are of the utmost importance”.*

Few governments, however, apply these criteriato ECAS.

billion), but only £122 million
($199.7 million) was recovered. The
ECGD was left with a £597 million
($977 million) shortfall for its
defence business over this ten-year
period, a shortfall that in recent
years it appears to have made up
for by its business in other indus-
try sectors.

The subsidy that the ECGD
provides the UK arms industry has
been calculated in other ways as
well. NGOs Saferworld and the
Oxford Research Group have
compared ECGD premium rates
with the premiums that private
lending organisations would charge
to companies exporting arms. It
concludes that the ECGD provides
an annual subsidy of £227 million
($362 million) to the defence
sector.

Yet the ECGD not only applies
different financial criteria to the
defence export sector; it also
applies different impact screening
criteria. Defence exports are not
subject to the ECGD impact assess-
ment that all other sectors go
through. (The ECGD argues that
this is because defence exports are
already subject to scrutiny through
the government’s export licence
process, overseen by the Depart-
ment for Trade and Industry. This
process is supposed to check
whether the defence exports could
lead to human rights violations, be
used for internal repression or
external aggression, or threaten
regional security.)

NGOs and Members of Parlia-
ment have been arguing on moral
grounds for some years now that
that the ECGD should not back
defence exports at all. At present,

Department: The Case of Arms Exports

the defence sector is entirely
dependent on the agency’s sup-
port. Government officials and
supporters of the arms industry
counter by asserting that if the UK
government were not to provide
this kind of support, many thou-
sands of jobs would be lost and the
British economy would suffer.

But analysis by the University of
York Centre for Defence Economics
published in November 2001
suggests that, while a halving of
defence exports would lead to the
loss of 49,000 jobs in the defence
industry, another 67,000 new jobs
would be created in the civil
economy over the following five
years. It also states that “the
economic costs of reducing
defence exports are relatively small
and largely one-off”.

Itis not inherently wrong for the
ECGD to provide subsidies, pro-
vided they are in the public interest.
Subsidies could, for instance, be an
appropriate tool to kick-start a
domestic renewable energy export
market — a market that could
benefit developing countries
importing crucial technology and
could help the UK meet its Kyoto
Protocol commitments to ensure
that export credit agencies support
the transfer of climate-friendly
technologies. But the ECGD should
not contravene its own commit-
ments to ensure that its activities
mesh with other UK government
objectives on sustainable develop-
ment, human rights and good
governance by subsidising an
industry that contributes nothing
to these goals — an industry,
moreover, that is generally uncom-
petitive, profoundly secretive and

riddled with corruption.

At the very least, the ECGD
should broaden its current
prohibition on selling arms to
the 63 poorest developing
countries to all developing
countries. It should also ensure
that its defence business, like its
other activities, breaks even, and
that the premium rates it
charges for the sector are
commensurate with the special
risks involved in backing
defence exports.

Sources: Bagci, P., Powell, S.,
Grayburn, J., Kvekvetsia, V. and
Venables, A., “Estimating the
Economic Costs and Benefits of
ECGD: A Report for the Export
Credits Guarantee Department”,
NERA, January 2003, pp.ii, viii;
Chalmers, M., Davies, N., Hartley,
K. and Wilkinson, C., “The
Economic Costs and Benefits of
UK Defence Exports”, University
of York Centre for Defence
Economics, November 2001,
www.york.ac.uk/depts/econ/
rcdefence_exports_nov0O1.pdf;
Bartlett, M., “The case against
ECGD underwriting of arms
sales”, paper given at “Beyond
Business Principles” Seminar on
Export Credit Reform, House of
Commons, 23 May 2002,
www.thecornerhouse.
org.uk/documents/subsidy/
html; Ingram, P. and Davis, I., The
Subsidy Trap, Saferworld and
Oxford Research Group, July
2001, www.saferworld.co.
uk/pubsubsidy.pdf; Courtney,
C., “Corruption in the Official
Arms Trade”, Transparency
International, Policy Research
Paper 001, April 2002.
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Almost one-third
of ECGD backing
goes to the defence
industry.

Half of all bribes
paid in recent years
involved defence
contracts, even
though defence
accounts for just
one per cent of
world trade.

The UK’s Export Credits Guarantee Department:
Backing Industry Sectors Prone to Corruption

The UK’s Export Credits Guarantee Department (ECGD) illustrates
many of these problems through its history and culture of institutional
failure concerning corruption. The Department was set up in 1919, the
first export credit agency in theworld, and its original mandate wasto
support British exports, especially to Russia, because private banks
refused to do so0.¥” Between 1995 and 2000, the ECGD underwrote
£17 billion ($27 billion) worth of British exports— an average of £4-5
billion ($6.5-8 billion) a year.® This compares with the UK’s Depart-
ment for International Development’s annual aid budget of around £3
billion ($4.7 billion). The ECGD now coversthree per cent of the UK’s
total exports (down from about 30 per cent in the late 1960s).

Although all industry sectors can apply for ECGD support to do
business abroad, the department primarily provides support to six of
them: military and defence; civil aerospace; power generation and trans-
mission; water; energy and transport. (Only one or two per cent of
ECGD support goesto education and medical projects). Several of these
sectors have some of the worst records on corruption.®

Almost one-third (30 per cent) of ECGD backing goes each year to
defence projects — almost half between the years 1998 and 2001.4
The defenceindustry has consistently been one of theworst corruption
offenders, second only to construction and public works in Transpar-
ency International’s Bribe-Payers Index. According to the US Depart-
ment of Commerce, half of all bribes paid between 1994 and 1999
involved defence contracts, despite the fact that arms constitute only
one per cent of world trade.** Research by the UK’s Religious Society
of Friends shows that the defence part of ECGD’ s business appearsto
be heavily subsidised by returnsfrom the civil businessit backs (see Box,
pp.6-7).%

Of the civil (rather than military) projects that the ECGD supports,
the highest percentage (25 per cent in 2000/01 and 41 per cent in 1999/
2000) isinthe power generation sector —asector ranked sixthin Trans-
parency International’slist of corrupt industries. Meanwhile, theoil and
gasindustry —another key, related areafor the ECGD and the focus of
itsnew “Good Projectsin Difficult Markets’# initiative** —isthe third
most corrupt industry in Transparency International’s | ndex.

Itishardly surprising, therefore, that the ECGD hasbeenimplicated
in some of the worst scandals involving British business operating
abroad. In the mid-1980s, it backed the Al Yamamah deal with the
government of Saudi Arabia, adeal that included the sale of Hawk and
Tornado jets. British defence companies are dleged to have either agreed
to pay or actually paid commissions ranging anywhere from 5 per cent
to 25 per cent of the contract price to middlemen and officialsin con-
nection with the deal. Throughout the 1990s, there were persistent ru-
mours of corruption.®® A 1992 report by the UK’s National Audit Of-
fice investigating the deal has yet to be published despite repeated re-
questsfrom Parliament. Despite these unresolved allegations, the ECGD
gave further support to aircraft and weapons manufacturer BAE Sys-
tems in September 2003 for a new contract under Al Yamamah, even
though new evidence had emerged of excessive hospitality to Saudi
officials in relation to the previous Al Yamamah contract that same
month.4

In 1991, the ECGD was involved (through the UK government’s
now defunct Aid and Trade Provision*’) in supporting the involvement
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of aconsortiumled by UK company Balfour Beatty to build the Pergau
dam in Maaysia. The construction of the dam, which was funded by
thethen Overseas Development Administration (ODA) of the UK gov-
ernment, was linked to an arms deal with Malaysia worth £1 billion
($1.6 billion). Officialsat the ODA described thedam as* uneconomic”,
a“very bad buy” and a burden on Malaysian consumers, who would
end up paying £100 million ($160 million) morefor e ectricity than other,
cheaper power generation alternatives could have supplied.® The con-
tract was not won through competitive tender. During the process of
investigating the spiralling price of the contract, ODA officials urged

KAFCO Fertiliser Plant, Bangladesh
Three ECAs are involved in serious high-level corruption”. and had cost overruns of more
financing the Karnaphuli Ferti- The government of Bangladesh than 26 per cent. The project did
liser Company (KAFCO) Fertiliser  granted KAFCO extraordinary not get a green light to proceed
Complex in Chittagong, Bangla- concessions that were far more in with production until five years
desh. Japan’s former Export the interests of the foreign inves- after it was completed because
Import Bank (JEXIM), now the tors than of the country. For of defective machinery that
Japan Bank for International instance, Marubeni and a US trading  caused 37 shutdowns in five
Cooperation, was the largest company, Transammonia AG, years. Estimates of the net drain
lender, providing $271 million; secured monopoly agreements on Bangladesh’s resources
Italy’s SACE provided $32.73 allowing them to sell all the ammo- because of the KAFCO project
million; and the UK’s ECGD gave nia and urea produced by KAFCO - are now in the region of $350
investment insurance worth $32 and to charge KAFCO a 2-5 per million. The project can now run
million to Citibank UK for its cent commission on each sale at a profit but only because of
investment in the project. without being required to sell the the gas subsidies it receives
KAFCO is the largest private products at any minimum price. from the government of Bangla-
foreign investment project in The government of Bangladesh desh.
Bangladesh and the single is one of KAFCO’s major purchas- ECA involvement in this
largest industrial project in the ers — but it has to buy fertiliser project shows considerable
country. The Complex produces from KAFCO in foreign exchange disregard for the interests of
high-grade ammonia and and at international prices, and Bangladesh and for the impact
granular urea out of Bangla- KAFCO still has to pay the commis-  that corruption can have on the
desh’s natural gas for export to sion to Marubeni and Transamonia design and implementation of a
the international market. for these sales. project. A former KAFCO insider
The $500 million contract to Moreover, it is the government said of the UK’s ECGD:
build the plant, signed in 1990 of Bangladesh that supplies KAFCO “| think they were half asleep
between KAFCO, Japanese in the first place with gas from when they went into this
companies Chiyoda and which the fertiliser is made — and project. | think they were
Marubeni and the Italian Petro- supplies it at half the price of gas transfixed by the wonder of
Chemical Manufacturers Asso- supplied to fertiliser companies in how the plant looked on
ciation, was hailed as the “Deal of  the public sector. paper and didn’t stop to take
the Year”. In early 1992, how- Government ministers have a look at the details”.
ever, a government minister thus called the plant “a complete All the ECAs involved appear not
described it as “the most corrupt  sell-out of national interests”. to have ensured that safeguards
deal in Bangladesh’s history”. The terms of the KAFCO deals were built into the contract to
According to former KAFCO were so unfavourable to Bangla- ensure that the project would
insiders, it was common knowl- desh that Khaleda Zia’s new function adequately. None
edge in Bang|adeSh that KAFCO gOVernment, which took over from appear to have taken any action
involved extensive bribery of former dictator General Ershad in concerning the corruption
government ministers and 1991, concluded that the whole allegations. In early 1999,
officials. One of KAFCO’s largest arrangement should be revised. But  meanwhile, Japan’s Eximbank
foreign investors, Japanese strong pressure from Japan threatened to seek repayments
company Marubeni, allegedly ensured that only a few revisions from the Bangladeshi govern-
continues to give personal were made. This pressure also led ment when KAFCO failed to pay
financial support to Mosharraf the government of Bangladesh to its loans, placed pressure on the
Hossain, the Permanent Secre- issue guarantees itself on the government to accept the plant
tary at the Ministry of Industries project in 1992 against $250 even though it would not func-
who negotiated the deal. One million of loans and guarantees to tion properly, and refused to
person familiar with the KAFCO KAFCO from various export credit attend a key meeting of share-
deal concluded that “the mis- agencies. holders and lenders called by the
shapen nature of KAFCO’s According to a paper produced government to seek a settlement
contractual structure could not for the government of Bangladesh to the plant’s problems.
have come about without in 2001, the plant was overpriced
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Balfour Beatty to lower its fees for agency services for the project,
which it regarded as excessive.*® ODA officialswere effectively over-
ridden by the UK’s Foreign Office, which pushed the government to
keep supporting the dam. A UK NGO, the World Development Move-
ment, successfully challenged the use of British aid money for thisproject
in the UK courtsin November 1994.% The case set a precedent mak-
ingitillegal to use British aid money for uneconomic projects.®
These high-profile cases are not just one-offs. Aninstitutional cul-
ture has existed within the ECGD of almost completely disregarding
corruption asaseriousrisk factor that could undermine the viability of
projects backed and could increase the costs both for UK taxpayers

Lesotho Highlands Water Project, Lesotho

The ECAs of France, Germany,
Italy and the UK (COFACE,
Hermes, SACE and the ECGD
respectively) were all involved in
providing export credit financ-
ing for the Lesotho Highlands
Water Project, the biggest water
scheme of its kind in the world,
and its associated Muela and
Katse dams.

The £5.5 billion ($8.7 billion)
project, which is due to be
completed in 2020, was de-
signed to divert water from the
mountains of Lesotho through a
series of dams and tunnels to
South Africa’s industrial prov-
ince of Gauteng.

Suspicions of bribery first
surfaced in 1994, when the
Lesotho government sought to
suspend Masupha Sole, the chief
executive of the Lesotho High-
lands Development Authority,
which was responsible for the
project, and another Authority
official, while it carried out a
management audit prompted by
irregularities in the Authority’s
accounts. Major irregularities
were confirmed in early 1995
following the audit, and internal
disciplinary proceedings started.

In 1999, the Lesotho govern-
ment initiated civil prosecutions
against Sole. These led to
criminal proceedings, and in May
2002, Lesotho’s Judge Cullinan
found Masupha Sole guilty of
receiving nearly £3 million ($5
million) worth of bribes over the
course of a decade from compa-
nies involved in constructing the
project and sentenced him to 18
years in prison.

In all, nine European compa-
nies were directly supported by
their respective ECAs for their
involvement in the first phase of
the Lesotho Highlands Water

Project. All nine companies (Spie
Batignolles, Campenon Bernard and
Bouyge from France; Hochtief and
Ed Zublin from Germany; Impregilo
from Italy; and Balfour Beatty, Kier
International and Sterling Interna-
tional from the UK) were involved in
two main consortia: the Lesotho
Highlands Project Consortium
(LHPC) and the Highlands Water
Venture.

When convicting Sole, the Judge
found that LHPC had made pay-
ments totalling $50,870.59 to Sole.
These payments, according to the
charges laid before the court, were
made via the Swiss bank account of
a Panamanian company, Universal
Development Corporation, control-
led by an agent, Max Cohen. The
bribery charge stated that:

“LHPC and/or one or more or
all of its constituent members
corruptly offered payment(s)
to [Sole] in return for [his]
exercising his influence/
powers in his official capacity
for the benefit of LHPC.”
Sole was also found guilty of
another bribery charge, which
stated that the lead contractor in
LHPC, French construction com-
pany Spie Batignolles, paid Sole
(through the same agent, accord-
ing to the charges) £6,027.02
($11,263.00).

Judge Cullinan also found that
the Highlands Water Venture,
headed by the Italian construction
and engineering company,
Impregilo, had paid $375,000 to
Sole between October 1991 and
September 1992.

Following Sole’s conviction, the
Lesothan government initiated
criminal proceedings against
several of the companies for paying
the bribes. The Canadian company,
Acres, was convicted of bribery in
October 2002, and fined $2.2

million. In August 2003, the
company lost its appeal against
its conviction, although its fine
was reduced by one-third.

In that same month, the
German company, Lahmeyer
International, was convicted of
bribery and fined $1.46 million -
a sentence it is appealing —and a
third company, France’s Spie
Batignolles was formally charged
with bribe-paying. Spie
Batignolles’ sentence is due
before the end of 2003.

In September 2003, an
intermediary who acted on
behalf of the Italian company,
Impregilo, was also convicted. A
further seven companies face
possible prosecution, including
Italy’s Impregilo and the UK’s
Balfour Beatty.

In several instances, it is clear
that the ECAs involved continued
to give financial support to the
companies concerned after the
government of Lesotho had first
raised its concerns about
bribery. None of the ECAs,
meanwhile, have publicly taken
any action so far against the
companies involved. The UK’s
ECGD appears to be satisfied for
the time being with “assurances
from [the companies involved]
that they had no involvement in
any unlawful conduct”, but has
said that if any of them are
convicted of bribery, this may be
a grounds for refusing them
further cover. Germany’s
Hermes has said that, in the
event of a German company
being convicted, it will require
the company to undertake
“obligatory measures to take
care that similar cases will not
occur in the future”, and will
reject any claims for compensa-
tion should they be made.
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and for the citizens of countries in which the projects are carried out.
The Department has since introduced anti-corruption measures, but
the extent of corruption involved in the projectsis only now (in some
instances) coming to light and still requires appropriate action on the
part of ECGD.

Backing Countries With Corruption Problems

One magjor reason why export credit agencies have ignored corruption
isthat some of the best opportunities for their country’s exportsarein
those countrieswith serious corruption problems. In 1995, the top three
recipients of export credits among developing and transition countries
were Russia, China and Indonesia.®? In 2003, the top three recipients
among these countries for medium- and long-term export credits were
China, Turkey and Mexico; for short-term export credits China, Hong
Kong and Brazil; and for investment insurance, Brazil, Chinaand Ar-
gentina.®® Other countries that feature prominently in the portfolios of
the major ECAsinclude Saudi Arabia, Indonesia, Russiaand Nigeria.

Yet China, Turkey, Saudi Arabia, Indonesia, Russiaand Nigeriaare
al countries noted for high levelsof corruption in businesstransactions
and public procurement.>* China, for instance, has consistently beenin
the bottom half of Transparency I nternational’s Corruption Perceptions
Index, usually scoring an average of 3.5 out of 10 (where 10 indicates
“highly clean” and 0 suggests“ highly corrupt™). According to areport
by the Hong-Kong based Political and Economic Risk Consultancy
(PERC), “Graft is endemic in China: according to the most conserva-
tive estimates, the magnitude of corruption rangesfrom 3to 5 per cent
of GDP”.% According to PERC's annual survey of business opinions
on corruption in Asia, Chinawas perceived as one of the most corrupt
countriesin Asia, beaten only by Indonesia and India, and corruption
there was only getting worse.*® Turkey, Mexico and Brazil have, like-
wise, tended to fall in the lower half of TI's Index with scores of 3.1,
3.6 and 3.9 respectively. In July 2003, aTurkish parliamentary commit-
tee investigating corruption reported that corruption was costing Tur-
key more than $150 billion each year — five times the country’s total
annual exports.>”

By backing their national companies to operate in countries with
corruption problemswithout requiring additional safeguards, ECAscould
well be exacerbating corruption in these countries. World Bank re-
search shows that corruption increases when foreign firms work in
corrupt environments:

“In misgoverned settings, rather than importing higher standards
of governance, FDI [Foreign Direct Investment] firms would
appear to magnify the problems of state capture [corrupt forms
of political influence] and procurement kickbacks.”®

TheWorld Bank concludes, in addition, that corrupt environmentstend
to attract “lower quality investment in terms of governance standards’.
Thisconclusion would suggest that ECAsmay betacitly accepting not
just poor corporate governance but also poor quality investment when
they support corporate involvement in countries with corruption prob-
lems.

Supporting investmentsin high corruption countries involves high
risks for all parties concerned. But as the UK’s former Executive Di-
rector to the IMF and World Bank between 1994 and 1997, Huw Evans,
put it to the UK Parliament’s Trade and Industry Select Committeein
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2000 when it was looking into the future of the ECGD, final decisions
about whether the ECGD should support projects “ often owe more to
political weight than to fine calculations of risk assessment.”* A good
example of thisisthe considerable pressure that industry groups, such
as BP, the Export Group for Constructional Industries and the Engi-
neering Employers Federation, have exerted on the ECGD to provide
insurance cover to operate in oil-rich Angola. The country has been off
cover for 15 years because of political and economic instability, owes
the ECGD £131 million ($208.5 million) and is considered to be one of
the most corrupt countries in the world. It is beaten to bottom place
only by Nigeriaand Bangladesh in Transparency International’s 2002
Corruption Perceptions Index that surveys 102 countries.® Despite the
risks, however, the ECGD stated in November 2001 that it was consid-
ering including Angolaunder its new “ Good Projectsin Difficult Mar-
kets” scheme.®!

The ECGD isnot alone among ECAsasfar asAngolaisconcerned.
The US Export-Import Bank (Ex-1m) provided $150 million worth of
financing to politically-influential US oil and oil service companiesin
Angolabetween 1996 and 1999, despite the Angolan government’sdire
corruption record and despite the fact that Ex-Im would not provide
financing for any other business to operate in the country because of
the highrisksinvolved.®

Who Picks Up the Tab?

“Corruption is not a charitable game; ‘winners have every in-
tention of recovering their bribery costs.”

Donald Strombom

former chief of procurement for the World Bank

Corruption has amajor impact in al countries of the world. It under-
mines democratic accountahility, diverts resources away from the pub-
licgood and into private pockets, and “ redistribut[ es| wealth and power
to the undeserving”.%® Corruption increases inequality and poverty. A
1998 IMF study showsthat an increase of just 0.78 per cent in corrup-
tion reducestheincome growth of the poorest 20 per cent of the people
in a country by 7.8 per cent ayear.%

Indeed, it isthe people of the South, particularly the poor, who have
paid the heaviest pricefor the“businessat any cost” approach of ECAs
and for the bribery that ECA -backed companies engagein. Companies
paying a bribe aim to recover it by charging governments more for
what they provide. Corruption can add an average of 20-30 per cent to
the cost of government procurement.®® In some Asian countries, ac-
cording to Asian Development Bank research, it doubles the cost of
goods and services.® This means that every year governments waste
millions of what little public money they do have, money that could be
spent on education, health and poverty eradication. The World Bank
estimates that the Philippines loses $47 million ayear because of cor-
ruption, and has lost atotal of $48 billion between 1977-1997.5 A re-
cent report from the African Union®® suggests that Africa loses $148
billion ayear to corruption.® And in Latin America, in countriessuch as
Colombia and Brazil, corruption has been estimated to cost each per-
son some $6,000 a year.”

Recent scandals in both the US and Europe — from the bankruptcy
and collapse of energy company Enroninthe USto political financing

December 2003
The Corner House
Briefing 30: Underwriting Bribery



scandals in Germany involving former chancellor Helmut Kohl to
corruption allegations against President Jacques Chirac in France and
President Silvio Berlusconi in Italy, to mention but afew —indicate that
corruptionisjust as pervasive and institutionalised inthe North asin the
South, although the forms it takes may differ. Corruption is perceived
to be on the increase across the world because of policies such as
privatisation and public-private partnershipsthat give multinational cor-
porations ever-greater access to governments and that haveled to “in-
creased interface between public officials and private business’.™

In poorer countries, however, corruption has a more devastating
and immediate impact. It diverts public expenditure away from areas
such as health and education in which bribery returns may be small,”
to more lucrative sectors such as construction, defence, and oil and
gas.” The poor end up paying directly for the consequences of con-
tracts that have been signed in corrupt circumstances. They are most
affected by “white elephant” projects such as power plants or dams
that fail to meet their stated objectives™ and that dislocate local com-
munities and cause environmental damage. In the energy sector, they
are affected by contracts awarded in dubious circumstances that have
locked governments into paying excessively high rates for electricity,
which are often passed on to the consumer in the form of higher tariffs.

Export Credit Agencies, Debt and Corruption

Even more critically, the people of Southern countries often end up
paying directly for ECA involvement in dubious, corrupt or economi-
cally-unviable projects. When ECAs give backing to a company or
bank, they almost always require theimporting country to offer acoun-
ter-guarantee. In the event of a default, such asif a contracting party
does not pay up or if the project proves unviable, the ECA pays the
affected exporter or investor, and then seeks to recover from the im-
porting country the claimsit has paid out. These recoveriesaccount for
amost double what ECASs receive in premiums from the exporter or
investor in the first place and thus represent a large slice of ECA in-
come.”™

If theimporting country does not or cannot pay compensation to the
ECA, theamount owed isadded to theimporting country’s official debt
as a bilateral (government to government) debt. Export credit debt is
charged at commercial rates of interest, not the lower ratesincurred by
bilateral or multilateral loans.” Export credit debt istherefore particu-
larly onerousfor poorer countries. One-quarter of the $2.2 trillion debt
owed by devel oping countries and one-half of all debt owed by devel-
oping countriesto official creditors (such asMultilateral Devel opment
Banks, the International Monetary Fund (IMF) and other governments
rather than to private creditors such as banks) is owed to ECAs.””
Some 95 per cent of the debt owed to the UK government by Southern
countriesis export credit debt. Between one-third and one-half of this
debt isinterest owed on original debts and penalties.”

Thisbuild-of up debt owed by Southern countriesto ECAs has been
exacerbated by the “moral hazard” that lies at the heart of the export
credit process.”™ Companies know that they will be rescued by ECAs
from “the consequences of their own decisions’# —they will be bailed
out by the public purse with few questions asked if things go wrong
with their business decisions. They may not, therefore, beasprudent in
their investment decisions or as cautious in their risk assessments as
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At least five ECAs were involved
in the financing of the Dabhol
Power Plant in India. The US OPIC
and Ex-Im provided $640
million in loans and guarantees
for the project, while Japan’s JBIC
and Belgium’s OND also pro-
vided backing. The UK’s ECGD
provided Overseas Investment
Insurance for three UK banks
(ANZ Bank, Standard Chartered
Bank and ABN Amro) that have
invested in the plant. It also
provided re-insurance in early
2000 for the involvement of a UK
company, Kier International, in
building a liquefied petroleum
gas port terminal for the Dabhol
Power Plant. Other ECAs may
well have given undisclosed
investment insurance to banks
on the project. Banks from
Austria, France, The Nether-
lands, and Switzerland, including
Erste Bank, Credit Lyonnais, BNP
Paribas and PSFB, are known to
have lent money to the project.
The Dabhol Power Plant, a
$2.9 billion project in the Indian
state of Maharashtra, is the
largest foreign investment
project in India and one of the
biggest electricity generating
plants in the world. The Dabhol
Power Company (DPC), which
built and ran the plant until it

closed in June 2001, was initially a
joint venture between three US
energy companies: the now col-
lapsed Enron, General Electric and
Bechtel Corporation, until the
Maharashtra State Electricity Board
subsequently took a stake in the
project as well.

Soon after a Memorandum of
Understanding for the project was
signed in June 1992 between Enron
and the Maharashtra State Electric-
ity Board, a World Bank review
commissioned by the Maharashtra
government found many irregu-
larities and concluded that the
Memorandum was very one-sided
in Enron’s favour. In April 1993, the
World Bank refused to provide
funds for the plant, questioning its
economic viability. According to
documents released under the US
Freedom of Information Act, staff
at the US Ex-Im were not convinced
about the viability of the project
either. But Ex-Im came under
intense pressure from the former
chair of Enron, Kenneth Lay, in
1994 to provide financing. The then
chair of EXIM, Kenneth Brody,
personally helped to hurry through
a finance package.

The Maharashtra State Electric-
ity Board (MSEB) was locked into a
Power Purchase Agreement with the
plant, signed in 1993, that ensured

Dabhol Power Plant, Maharashtra, India

that it would pay for power even if it
did not need it and even if the
power was not produced by the
plant. The MSEB was required to pay
between $1.2 and $1.3 billion a year
for Dabhol’s electricity — a tariff
that the Central Electricity Author-
ity described as more than twice as
high as it should be.

The haste with which the project
was agreed, the lack of transpar-
ency and the absence of competi-
tive tendering resulted in a plethora
of corruption allegations sur-
rounding the project from the
outset. In May 1995, a newly elected
Maharashtra government filed a
court case in September 1995
against both the Dabhol Power
Company and the Maharashtra
State Electricity Board, alleging that
bribes had taken place in the
awarding of the contract and thus
pleading for the contract to be
declared void.

But in early 1996, after exten-
sive negotiations with Enron, the
new Maharashtra government
withdrew its case and accepted a
renegotiated deal for an even larger
power plant than that originally
planned with almost equal haste
and on equally, if not more,
disadvantageous terms.

By the end of 2000, power from
Dabhol was four times more

Companies know
they will be rescued
by ECAs if their
business decisions
go wrong.
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they might otherwise be, particularly if they do not have to consider
fully whether aproject is commercially viable or not because of ECA
insurance. The substantial debt owed to ECAs suggests that this has
indeed been the case. Southern governments would have incurred far
fewer debts had companies backed by ECAs made more financially
viableinvestment decisions.® A decision madein July 2001 by all ECAs
not to back “unproductive’ expenditure — expenditure that does not
contribute to social and economic development, poverty reduction or
debt sustainability® —in poorer countriesin future is atacit acknowl-
edgement of this fact.

The people of Southern countries are thus paying debtsincurred for
some projects that have been of little or no value to either the country
or its people. Furthermore, if ECA backing for contracts includes the
cost of bribes hidden in commission payments, when ECAS recover
compensation from importing governmentsfor amountsthey have paid
out or add this amount to official debt, ECAs are in effect requiring
taxpayers of the importing country to pay for the bribes made by the
exporting company. The debt that Southern countries owe to ECAs
may well include hidden millions of dollarsworth of bribes.

Yet poorer countries havelittle choice but to use the financing facili-
ties of export credit agencies. Few overseas companies will operate
in poor countries without ECA support. In 2000, for instance, ECA
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expensive than from domestic
power producers. The state of
Maharashtra was spending more on
payments for power from Dabhol
than its entire budget for primary
and secondary education. It was
buying power from the plant at 8
rupees per unit but selling it on for
only 2 rupees.

In June 2001, the Dabhol Power
Company shut down the plant after
the MSEB decided not to buy any
more power from it because the
Company had failed to provide
power at full capacity and within the
time-frame agreed in the Power
Purchase Agreement (PPA). None-
theless, the Company carried on
billing the MSEB $21 million a
month, and in September 2001,
Enron demanded that the Indian
government pay it $2.3 billion for
its investment and debts on the
project.

After Enron’s collapse following
its bankruptcy in December 2001,
Dabhol was put up for sale. Among
the foreign bidders were BP, British
Gas, Royal Dutch/Shell and Gaz de
France, alongside four Indian
companies. But disputes between
domestic lenders and the Indian
government on the one hand and
foreign lenders on the other have
left the plant standing idle for over
two years.

Foreign banks have a total
exposure on Dabhol of $372
million. Most of the foreign finance

is guaranteed by domestic Indian
banks, while the Indian government
has given a counter-guarantee for
the project. Foreign investors have
been blocking ideas put forward by
domestic lenders and the Indian
government as to what to do with
Dabhol while at the same time
aggressively pursuing compensa-
tion for their investment losses.
They claim that Dabhol has been
effectively expropriated by the
Indian government, even though
the problems arose because the
plant did not perform adequately
and even though foreign lenders
are implicated in the failure so far
to find a solution to the Plant’s
problems.

In September 2003, a US
arbitration panel ruled that OPIC
should pay GE and Bechtel com-
pensation of $28.57 million each. In
November 2003, OPIC paid out
compensation of $30 million to
Bank of America under its political
risk insurance cover. OPIC has a
total exposure of $340 million on
the project. Ex-Im has already paid
out $298.2 million to Enron for
Dabhol in March 2002. The US
government, meanwhile, repre-
sented by top officials such as Vice
President Dick Cheney, has been
exerting strong pressure on the
Indian government to come to a
solution that would benefit Enron
and protect US taxpayers’ money.
The US government has reportedly

threatened to withdraw aid to
India; it has also warned that the
dispute would “spell death to
potential investment in India” if
the Indian government did not
do so.

It is not just US investors who
are seeking compensation. In
November 2003, ANZ Bank,
Standard Chartered Bank and
ABN Amro filed claims for
political risk insurance with the
UK’s ECGD for about $60 million
and six European banks, includ-
ing those backed by the ECGD,
filed claims worth $200 million
with the Indian government.
Belgium’s OND has been ap-
proached by three banks for
$90.8 million worth of insurance
compensation.

OPIC, Ex-Im, OND, the ECGD
and any other ECA involved will
seek to recover any claims they
do pay out from the Indian
government. The Indian govern-
ment, and ultimately the Indian
people, now face a huge com-
pensation bill for a project that
has brought far more harm than
good to India. But both the
foreign investors and the ECAs
that backed them were extremely
negligent in making their risk
assessments on this project. In
consequence, they should accept
mutual responsibility for the
crisis now surrounding it.

support for exports and investment to poor countries accounted for 80
per cent of private finance to those countries.® Some 30 per cent of
Foreign Direct Investment (FDI) to poor countries was covered by
official investment insurance from ECAs, compared to a figure of 12
per cent for al developing countries. This means that export credit
agencies have a huge and disproportionate say in what projects get
backed in poor countries. As the World Bank putsiit:

“In poor countries, official guaranteesare nearly alwaysrequired
to access external finance for large projects; every major bank
commitment over $20 million over the past five years has had
some official guarantee”.®

Yet, despite their dependence upon export credit for external finance,
the poorest countries receive little of it. Only eight per cent of overall
ECA exposure isin poor countries. the vast majority of export credit
goesto afew middle-income countries such as Brazil, China, Indone-
sia, Mexico, the Philippinesand Turkey.

Public outcry over thefact that national debt is crippling many poorer
countries hasled to international effortsto tacklethe problem. In 1999,
the countries of the G7 (Canada, France, Germany, Italy, Japan, the
UK and the USA) agreed to write off 90 per cent or more of export
credit debt owed by the poorest countries as part of international debt
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relief efforts. They subsequently agreed to write off 100 per cent of
these debts. But countries were eligible for such write-offs only under
the World Bank and IMF s Highly Indebted Poor Country (HIPC) Ini-
tiative, which imposed strict structural adjustment programmes® on
poorer countries in exchange for hel ping them to reduce their debtsto
“sustainable” levels. And actual debt relief has been slow in coming:
four yearson, only 8 out of 42 countries have become eligible for debt
cancellation.®® Middle-income countries that did not qualify for relief
have, meanwhile, been left to struggle under their large debt burdens.

Most importantly, debt relief initiatives have not ensured that ECAs
accept mutual responsibility for the bad business deal sthey have backed.
As the UK Executive Director at the IMF and World Bank for the
years 1994-1997, Huw Evans, put it, genuine debt cancellation:

“require[s] governments (and their export credit agencies) to admit
past mistakes . . . [L]oans that turn out badly mean poor deci-
sions by both lenders and borrowers.”®”

Recognising such mistakes would entail the ECASs of richer countries
conducting athorough audit of their export credit debt portfoliostoiden-
tify projects that failed because of corruption on the part of Western
companies and because of their own negligence. ECAs should immedi-
ately write off any relevant amounts from the debt portfolios of al de-
veloping countries and not just the poorest ones.

Tackling Corporate Bribery and Corruption

Bribery isnotorioudly difficult and potentially expensive to prove.® It
often requires adissatisfied party to the bribe turning whistleblower for
any information to come out in thefirst place. Or it requires extensive
forensic auditing and investigationsin various places, including offshore
tax havens, to come up with sufficient evidence for aprosecution. Com-
panies, meanwhile, almost always hide behind the defence that the bribe
was either alegitimate commission or, in cases in which the bribe was
made through an agent or subsidiary, that they had no knowledge of the
bribe. Western governments are often reluctant for investigations into
bribery to go ahead for fear of upsetting trade or diplomatic relations
with the country in which aforeign official is alleged to have taken a
bribe. And law enforcement agencies still tend to have the attitude that
bribe-giving companiesare simply thevictimsof greedy foreignerswho
demand bribes—or that bribery isjust theway of doing businessabroad.®

In the US, the 1977 Foreign Corrupt Practices Act (FCPA)
criminalised the payment of bribesto foreign government officialsand
political partiesby US businesses and individual sand required compa:
nies to keep accurate and detailed accounts reflecting all transactions.
Yet the pursuit in the courts of companies paying bribesoutsidethe US
has been limited. Since the FCPA came into force, there have been 32
criminal prosecutionsand 14 civil enforcement actionswith 21 convic-
tions — an average of just one conviction a year.® Lack of funds for
proper enforcement, high standardsfor initiating prosecutions, the self-
regulation approach of the US Securities and Exchange Commission,
and fluctuating political will have all been cited as reasons why the
FCPA has not been as effective in bringing American companies to
book as it might have been.®

On paper, the OECD anti-bribery Convention, operational since 1999,
would seem to set out sufficient rules to combat Western companies
paying bribes. The Convention requires each signatory country to
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enact national legislation making it acriminal offenceto bribeaforeign
public official.®? But it seems to have had little impact on company
behaviour. The annual Bribe-Payers Index for the year 2002 collated
by Transparency International shows that 42 per cent of 835 business
expertsinterviewed had not even heard about the OECD Convention.®
Only onein five senior managers of foreign firms based in emerging
market countries, where the available evidence suggeststhat bribery is
most likely to take place, were aware of the Convention.*

Why has the OECD Convention had so little impact? Several an-
swers suggest themselves. Onereason isthat no company in any OECD
country has been prosecuted for or convicted of bribery sincethe Con-
vention cameinto effect (with the exception of companiesinthe United
States). As John Githongo, formerly of Transparency International
Kenya, putsit: “Until people are brought before the courts, the OECD
Convention will not make adifference to the devel oping world” .%

Another reason isthat monitoring itsimplementation has been slow.
The OECD was meant to have reviewed both compliance with the
Convention and the effectiveness of |egid ation introduced by each coun-
try by the year 2005, under a process known as Phase 2.% Between
November 2001 and November 2003, however, the OECD had re-
viewed under Phase 2 just 7 of the 34 countries that have ratified the
Convention. It is able to review only three to four countries ayear. At
thisrate, it will be 2010 at the earliest before all signatoriesto the Con-
vention have been assessed.

But the main reason that the OECD Convention, and anti-corrup-
tion legidation in general, has had little effect is, in the words of The
Economist, that “there are holes in the anti-bribery laws that are big
enough for a half-blind elephant to blunder through.®” The biggest of
those holesisthat companies are not held responsiblefor the actions of
their subsidiaries or of agentsacting on their behalf.®® Asa 1997 survey
by Control Risks Group (a UK-based business risk consultancy spe-
ciaisingin providing companiesand governmentswith political and com-
mercial risk analysis and business intelligence) found, 56 per cent of
European companies and 70 per cent of US companies said they “oc-
casionally” used middlemen such as agents, joint venture partners or
subsidiaries to make corrupt payments, while 44 per cent of European
firmsand 22 per cent of US ones admitted to doing so regularly.®® Even
the OECD recognisesthat its Convention’s omission of subsidiariesis
a major weakness in the agreement.®

Thebusinessworldin general prefersvoluntary self-regulation rather
than legidlation to tackle a problem. But a 2002 survey of business
practice by EU firms carried out by the UK investment company Friends
Ivory and Sime (FIS), found that while 87 per cent of companies re-
sponding to their survey did have internal codes of conduct governing
bribery and corruption, less than 25 per cent had proper enforcement
mechanisms within the company that would make such codes effec-
tive.’®* Some of the codes ruled out receiving bribes but not giving
them, or allowed “local customs’ to take precedence over the compa-
ny’santi-corruption rules.

John Bray, an anti-corruption expert at Control Risks Group, notes
that “ experience shows that [anti-corruption] codeswill havelittleim-
pact unless they are actively supported by top management.”%? But
even this, he says, is not enough. Aslong as promotion within compa:
nies depends on winning business rather than observing company
“rules’, staff will remain under considerable pressure to bring in busi-
ness to the company and to win contracts — at whatever cost.
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Five European ECAs - France’s
COFACE, Germany’s Hermes,
Italy’s SACE, Sweden’s EKN and
the UK’s ECGD - were involved
in financing a huge £2.88
billion defence package to
South Africa signed in Decem-
ber 1999 that included frigates,
submarines, corvettes, helicop-
ters and fighter jets. The
companies given ECA backing
include France’s Thales (for-
merly Thomson CSF), Germa-
ny’s Thyssen and Ferostaal,
Italy’s Augusta, Sweden’s SAAB
and the UK’s BAE Systems.

The arms deal has been
highly controversial in South
Africa and has been embroiled
from the beginning in numer-
ous allegations of corruption.
Allegations of impropriety have
surrounded nearly every
contract involved and continue
to do so despite an official
investigation in South Africa.
Critics allege that this investi-
gation was a whitewash, not
least because the country’s
premier anti-corruption body,
the Special Investigating Unit,
was excluded from it.

The German Frigate Con-
sortium, encompassing
Thyssen and Ferostaal, won the
bid to supply corvettes despite
the fact that its bid should,
according to legal opinion, have
been discounted during the
initial evaluation process.
Thyssen appointed Futuristic
Business Solutions Ltd (FBS) as
its local agent; it agreed to pay
FBS a $200,000 success fee if
Thyssen won the contract and
an agreed percentage of any
savings FBS helped it secure on
its obligations to provide
“offset investments” into the
country. (Offset agreements
require a supplier to direct
some benefits back to the
purchaser in the form of work,
technology, counter-trade
agreements, or investment in
the country. They are wide-
spread in the defence sector
and have a reputation for
raising the cost of a deal by
around one-fifth; being difficult
to monitor; failing to bring the
benefits promised at the time

Defence Equipment, South Africa

of sale; and contributing to corrup-
tion.) FBS has shares in another
company, African Defence Systems
(ADS), the head of which, Shabir
Shaikh, is the financial adviser to
South Africa’s Vice-President, Jacob
Zuma, and brother of the country’s
chief of weapons acquisitions.

Several criminal prosecutions
are now pending in South Africa in
connection with the German Frigate
Consortium’s contract, and the
contract for the information
management system for the
corvettes, which was awarded to
Thomson CSF (now Thales). The
South African authorities are
pursuing criminal charges for
receipt of gifts from bidders
against the South African head of
the navy responsible for overseeing
the corvette programme. Shabir
Shaikh of African Defence Systems
is facing prosecution for corrup-
tion. The charge sheet against
Shaikh alleges that Vice-President
Zuma came to an agreement with
Thomson CSF to receive $80,000 a
year in return for protecting the
company from official investiga-
tions into allegations of bribery on
the defence package. Zuma is
believed to have used his influence
to ensure that South Africa’s
Special Investigating Unit, was
excluded from taking part in the
official investigations. The French
authorities are reportedly consid-
ering a request from the South
African authorities for help with
their investigation into the claims
involving Thomson CSF.

BAE Systems, meanwhile, in a
joint venture with SAAB, won the
contract for trainer jets despite the
fact that its bid was $720 million
more expensive than that made by
Italian defence company Aermacchi
for its MB339FD jet and despite the
fact that senior South African
airforce personnel were said to
favour the Aermacchi jets.

Critics of the deal have ob-
served that in March 1998, one
month before defence minister Joe
Modise intervened in the negotia-
tions in BAE’s favour, BAE Systems
donated five million rand
($982,400) to the ANC’s MK
Veteran’s Association, of which
Modise was a founding trustee and
steering committee member,

through an organisation
called the Airborne Trust. It
was revealed in July 2003 that
Modise had enjoyed a trip to
the UK at the expense of the
Airborne Trust. Allegations
emerged a month earlier, in
June 2003, that BAE Systems
had paid a direct bribe of
£500,000 to Modise and
made secret contributions to
ANC election coffers.

Another contractor on the
deal, EADS (European
Aeronautic Defence and Space
Company), which had won
small contracts for exocet
missiles and radars, admitted
to helping 30 South African
public officials obtain cheap
Mercedes Benz cars. In March
2003, the former African
National Congress chief whip,
Tony Yengeni, was sentenced
to four years in jail for
defrauding parliament by
lying about the origin of the
Mercedes Benz that he had
been given by EADS. The head
of EADS in South Africa,
Michael Woerfel, was sus-
pended from his post and
may yet face prosecution in
Germany for bribery.

In South Africa, opposition
to this defence deal has
emphasised that South Africa
did not need and cannot
afford it. A South African
NGO, Economists Against the
Arms Race, is currently taking
legal action against the South
African government, seeking
cancellation of the arms deal
on the grounds that it is
strategically, economically
and financially irrational and
therefore unconstitutional.

Some of the ECAs involved
in this deal would clearly have
known about the corruption
allegations that arose before
it was finally signed in Decem-
ber 1999. The UK’s ECGD has
admitted that it gave support
despite knowing that an
official investigation in South
Africa into the allegations was
pending. None of the ECAs
seem to have instigated any
action or investigation against
the companies involved.
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Improving ECA Practices on Corruption

Export credit agencies active negligence towards corruption has re-
vealed a hypocrisy at the heart of government: Western countries are
blatantly ignoring their responsibilities under international treaties, such
asthe OECD anti-bribery Convention, while strongly pushing a“good
governance” agendaon developing countries. This policy incoherence
has led to a flurry of activity at the OECD. In December 2000, the
OECD’sWorking Party on Export Creditsand Credit Guarantees (ECG)
issued an Action Statement on Bribery and Officially Supported Export
Credits'® — amajor step forward in recognising the role of ECAsin
corruption. Members of the Group agree to ensure that their ECAS:

* Inform applicants about the legal consequences of bribery ininterna-
tional businesstransactions;

* “Invite” applicants seeking export credit guarantees to declare that
neither they nor anyone acting on their behalf has engaged in or will
engagein bribery;

* Refuse to approve credit, cover or other support where there is
“sufficient evidence” of bribery;

* Take appropriate action against acompany whose bribery is* proved”
after credit, cover or other support has been provided, such as not
making any further payments, trying to recover previous sums pro-
vided and referring evidence of such bribery to national investigation
authorities.

From November 2002, the ECG agreed to publish asurvey it had con-
ducted since January 1998 of member country procedures to combat
bribery. The 2002 survey comprehensively covers the measures that
ECAs have put in place to fulfil their requirements under the Action
Statement; the procedures that they have established to deal with sus-
pected bribery, sufficient evidence of bribery and cases of proven brib-
ery; and details of what their actual experiencewith bribery has been.1%
Thesurvey showsthat ECAsare beginning to take anti-corruption pro-
cedures serioudly, albeit in arather patchy and arbitrary manner.1®

Out of 30 ECAswhich responded to the survey from the 28 OECD
member countries, all but four (Australia, New Zealand, Turkey and
the UK) now inform applicants of the legal consequences of bribery in
international business transactions. Only two ECAs (Turkey and Ko-
rea’'s KEIC) have not taken the second step outlined in the Action
Statement of introducing awarranty procedure that invites companies
to state that neither they nor anyone acting on their behalf has or will
engage in bribery in the transaction to be supported.

But onein three of the ECAsthat responded (including Italy, Japan,
Switzerland and the UK)% have yet to implement the third step of the
Action Statement: to makeit required institutional practiceto withhold
support for transactions if there is sufficient evidence of bribery. Four
ECAs (Korea, Poland, Turkey and the UK) have made no institutional
commitment not to support acompany if alegal judgement of bribery
has been passed against it.

The final step of the Action Statement requires an ECA to take
appropriate action if bribery is proved after an ECA has given support
for atransaction. But nine ECAs (one in three of those that responded
to the survey, including Japan, Switzerland, the UK and the US)**"do
not yet have an institutional requirement to deny compensation to com-
panies in instances where bribery has been proven in a legal case,
while two in three ECAs (21 in total)**® would not do so even when
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there was sufficient evidence of bribery. Over half the ECAs that re-
sponded (16),'* meanwhile, have not yet committed themselves insti-
tutionally to seeking to recover sums provided to the company con-
cerned when there has been alegal judgement of bribery. And just over
one-third (12 of the 30 ECAS)*'° have yet to be required institutionally
to inform the appropriate national authorities if they have sufficient
evidence of bribery after they have given support.

Theresults of the 2002 OECD survey suggest that, while almost all
ECAs have instituted the simplest and least demanding requirements
of the Action Statement, they have implemented only half-heartedly
those measures that would actually lead to anti-bribery policies being
properly enforced.

Moreover, the proof of whether any of these measures are effec-
tiveor notisinthe proverbial pudding. Since December 2000, only five
ECAs have taken any action on bribery.*'! Every other ECA claimsto
have had no suspicion, sufficient evidence or legal judgement concern-
ing bribery.

It lacks credibility, however, and certainly contradicts USintelligence
information on bribery, that the major exporting countries have come
across only one or two suspicions of bribery in the past two yearsin
their dealingswith their major exporting companies. This suggeststhat
the ECAS' stance against corruption may be morerhetorical than prac-
tical at present. It also seemsto reflect an ongoing and deep reluctance
on the part of Western governments to take bribery too seriously for
fear of losing business for their country.2

A recent case involving the UK’s export credit agency provides a
good example of this. In November 2003, it wasrevea ed that the ECGD
provided cover to weapons and aircraft manufacturer BAE Systems
even though the company would not comply fully with the ECGD’s
new anti-corruption proceduresintroduced earlier in April 2003. In par-
ticular, BAE Systems, ECGD’s most frequent customer and the UK’s
largest defence exporter, reportedly refused to provide ECGD with
documents giving details of agents and commission paymentsrelating
to a defence contract with Saudi Arabia.** Credible information had
emerged just days before ECGD supplied the cover that BAE Sys-
tems, in connection with an earlier and related Al Yamamah defence
contract, had been bestowing excessive hospitality on Saudi Arabian
public officials, including yachts, sports carsand prostitutes.*** ECGD,
rather than denying further support unless the documents were pro-
vided, or awaiting the outcome of pending investigations by the UK'’s
Serious Fraud Office and National Audit Officeinto the hospitality alle-
gations, asked the company to submit a new application “whereby no
agents’ commission was to be paid under the project”, after which it
approved cover.t®

“Best Practices’

In November 2003, the OECD’ s Working Party on Export Credits and
Credit Guarantees issued a new document on “Best practices to deter
and combat bribery in officially supported export credits.” The docu-
ment suggested that 11 “ best practices’, many of them already adopted
by some ECAs, should be made official practicewithinall ECAs. Some
of these involve strengthening measures aready agreed in the Decem-
ber 2000 Action Statement, for instance, requiring rather than simply
inviting companiesto signa“no bribery declaration” in order to obtain
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ECA support. Other best practices are that ECAs should:

* Require companies to provide details of agents commissions that
amount to more than five per cent of a project’s cost and should
consider introducing a cap on commissions and applying enhanced
due diligence for commissions over five per cent of a project’s cost;

* Require companies to state on application for ECA support whether
they have been debarred by any multilateral or bilateral financial in-
stitution, such as the World Bank,™® from contracts with that institu-
tion, or found guilty in a national court of bribery, with a view to
ECAseither withholding support or applying enhanced due diligence
(investigating the history, performance and value of a company be-
foreinvestinginit or extending financial support toit);

* Require ECAstoinform national investigative authorities of any sus-
picion or sufficient evidence of bribery both before and after they
have decided to support a company;

* Apply enhanced due diligence and suspend an application if suspicion
or sufficient evidence of bribery arises;

* Suspend payments to acompany and deny access to further support
where thereis sufficient evidence of bribery until an official investi-
gation has been concluded; and

* Apply all possible measures, such as suspending payment to acom-
pany, seeking compensation from it and debarring it from further sup-
port for a certain number of years, where thereis alegal judgement
of bribery.

In addition, the OECD Best Practices document suggests that ECAs
should consider making it aprerequisitefor official support that acom-
pany adhere to the OECD Guidelines for Multinational Enterprises,'*’
apply an anti corruption company code of conduct and have won con-
tracts to be supported through a transparent procurement process.

The Best Practices document isasignificant advance onthe ECG’s
earlier Action Statement. If accepted by ECG membersin full, it could
lead to much higher standards on corruption in officially-supported ex-
ports. But the document will not be discussed by ECG members until
April 2004, when some ECAs may well push for weaker measures.

The Best Practices document, however, is already weak in three
areas. The first involves its suggestions concerning agents and com-
mission payments. Commission payments to agents are awell-known
routeto disguise bribes. Given that most ECAsdirectly underwrite com-
mission payments, it isessential that they have the highest standards of
due diligence concerning them.

The Best Practices document, however, suggests that details of
agents and commissions, such as the amount paid, services rendered,
purpose of the commission and name of the agent, should be required
only when the commission represents more than five per cent of a
contract. It also suggests that ECAs should consider introducing a cap
on the proportion of commission payments in a contract that they will
support — a cap that Transparency International has recommended
should be five per cent. This would certainly improve existing ECA
practice. According to the OECD’s 2002 survey, one-third of ECAs
(11)"8 do not currently require any details of agents' commissions and
just onein five ECAs (6)*° apply any kind of ceiling on commissions.

Genuine best practice, however, would require ECAs to demand
details of agents commissions on all transactions, regardless of the
percentage of the contract that they represent.’® More important than
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introducing acap on commission paymentswould beto require ECAsto:

* Ensure that the agents' commission represents value for money on
genuine services provided; and

* Establish abasic set of “red flags’ for due diligence on agents' com-
missions (including not supporting commission paymentsif they are
paid offshore, if the agent does not reside in the country where the
project is taking place, or if the agent has little experience in the
specific industry or has relativesin a government position).'2

Australia s Export Finance and Insurance Corporation (EFIC) isahead
of al other ECAsinitsduediligenceinthisarea: it requirescompanies
to provide, in addition to information about commission payments, a
written declaration of any payment and incentivesgivento athird party
each time ECA funds are received, detailing the amount, purpose and
recipient of the payments.

A second area of weakness, which ECAs may well dispute in fu-
ture negotiations on the Best Practices document, concerns company
debarment. The threat of withdrawing future export credit support for
a company for a set period of time is one of the most effective sanc-
tionsavailable against corporate bribery. AsKirstine Drew of the Trade
Union Anti-Corruption Network UNICORN, putsit:

“debarring . . . imposes economic costs and introduces an eco-
nomic disincentive. Advancing the casefor, and challenging bar-
riersto, debarring should be akey priority”.1?

The Best Practi ces document recommends debarring acompany among
its list of “all possible measures’ to be applied when there is a legal
judgement of bribery against a company. But nine ECAs'? say they
cannot legally adopt this measure before giving support, while 1324 do
not do so despite being able to when thereisalegal judgement against
a company. Where support has already been given, 17 ECAs'® say
they are not legally able to debar a company, while 10 do not do so
despite being able to. Thisis despite the fact that commentaries on the
OECD anti-bribery Convention, which all membersof the OECD’sECG
Working Party have signed, specifically suggest that “exclusion from
entitlement to public benefits’ is an appropriate sanction when a com-
pany or individual isfound guilty of bribery of aforeign public official .*#
Moreover, the OECD’s 1997 Revised Recommendations of the Coun-
cil on Combating Bribery statesthat “member countries’ lawsand regu-
lations should permit authoritiesto suspend from competition for public
contracts enterprises determined to have bribed foreign public officials
in contravention of that Member’s national laws.” 12

Curiously, many European countries (including Germany, Italy, The
Netherlands, Spain and the UK) have stated that they are not able
legally to exclude companies from ECA support. In May 2000, how-
ever, the European Commission recommended that a new European
public procurement directive currently under discussion include an ob-
ligation to exclude any company that has been convicted of corruption
from tending for public contracts.’® At some point in the near future,
therefore, European ECAswill probably haveto review their legal po-
sition.

ECA unwillingness to impose the sanction of debarment on their
domestic companiesisillustrated by Canada's ECA, Export Develop-
ment Canada (EDC). The EDC refused to debar the Canadian con-
struction company, Acres, afrequent recipient of EDC support, after it
had been convicted of bribery in alarge-scale water project in Lesotho

December 2003
The Corner House
Briefing 30: Underwriting Bribery



(see Box, p.10). Although the EDC did not directly support Acres on
the Lesotho project, itsrefusal isaclear breach of the spirit, if not the
|etter, of the OECD anti-bribery Convention. Another company, Ger-
many’s Lahmeyer, has also received a conviction (currently under ap-
peal) of bribery in the Lesotho water project, while the French com-
pany, Spie Batignolles, is currently being prosecuted for bribery, and
seven other European companies, including Italy’s Impregilo and the
UK'’s Balfour Bestty, also face possible prosecution. How ECAS re-
spond to bribery convictionsin Lesotho, in particular, whether they de-
bar any companies convicted, irrespective of whether they were direct
recipientsof official export credit support or not, will beacrucial test of
their willingnessto tackle bribery.

A final weakness of the Best Practi ces document, as Michael Wiehen
of Transparency I nternational pointed out to the OECD’s Export Credit
Group in November 2003, isthat it does not address disclosure. ECAS
arein most instances backed by public money; it isessential, therefore,
that they operate to the highest standards of transparency. Transpar-
ency International recommends that ECAs disclose publicly the name
of applicants, amount applied for and country to which goods or serv-
icesareto be sold at the time of application.*®* At present, many ECAs
do not reveal details of the projects they support; those that do usually
disclosedetailsonly if the company consents. Between 2001 and 2003,
for instance, 62 per cent of companies supported by the German ECA,
Hermes, did not consent to disclosure. In the UK, during the financial
year 2002/3, three exporters refused consent for disclosure on guaran-
teesthat represented nearly one-quarter (23 per cent) of thetotal value
of ECGD guarantees issued that year. Besides disclosure of projects,
ECA s should be encouraged, both through the OECD and at anational
level, to make an annual disclosure of how many allegations of bribery
they have received, and what action they have taken on them. Only if
ECAs are more transparent in how they deal with bribery allegations
can they be genuinely accountable to the public and the international
community for their anti-corruption procedures.

Conclusion

ECAs are central to efforts to combat corporate bribery worldwide.
They operate at the coalface of exporter behaviour abroad, and thus
have enormous power to influence the companies they support. They
have the power to determine the quality of investment that Southern
countries receive and whether Southern countrieswill be saddled with
debts for unviable or unproductive projects. They also have the power
to influence whether companies will exacerbate corruption problems
around the world, or be part of the solution.

In an eraof increasing international commitments to eradicate cor-
ruption,*3* ECAs can no longer afford to support their domestic busi-
nesses at any cost. They are slowly beginning to take note of their
responsibilities, but it seems that only under sustained pressure from
NGOs, Parliamentarians, the press and the public, both at a national
and international level, will real and lasting changes come about. ECAS
can and must be held accountable to those that help pay their bills:
ordinary peoplein the North and in the South.
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triesthat had introduced legisl ation had been
reviewed, three countries (Brazil, Chileand
Turkey) had yet to put such legislation in
place, and Sloveniawas yet to be reviewed.
The UK’sinitial stancethat its existing cor-
ruption legislation was sufficient to imple-
ment the Convention was heavily criticised
in this review process, leading to the hasty
inclusion of clauses prohibiting bribery of
foreign public officialsinthe 2001 Anti-Ter-
rorism, Crime and Security Act, which came
into effect on 14 February 2002. Phase 2 of
monitoring, which beganin November 2001,
assesses enforcement of the implementing
legislation.

The Economist, op. cit. 4.

In the UK, companies can be found guilty
under the law of conspiracy of “conspiring
to make corrupt payments’. Juries are able
to infer a shared corrupt intention between
an agent or subsidiary and the company. But
it is exceptionally hard for the prosecution
to provide hard evidence of such a shared
intention. (See Herbert Smith lawyers, “ Brib-
ery and Corruption: Oiling the Wheels:
Addressing Bribery Overseasin UK and US
Legislation”, Power Economics, 30 April
2002). Under the US Foreign Corrupt Prac-
tices Act, meanwhile, a US business can be
prosecuted for bribery carried out by athird
party on its behalf only if it can be proved
that the company might reasonably have
known that the third party was going to
make acorrupt payment. That knowledgeis
exceptionally hard to proveif the company
denies it vigorously enough.

Bray, J., “Beyond Compliance: Corruption
asaBusinessRisk”, paper presented to con-
ference on Fighting Corruptionin Develop-
ing Countries and Emerging Countries: the
role of the private sector, Washington, Feb-
ruary 1999.

OECD Directorate for Financial, Fiscal and
Enterprise Affairs, Questionnaires on brib-
ery actsin relation to foreign political par-
ties, party officers and candidates, and on
therole of foreign subsidiaries, 20 Septem-
ber 2001.

Friends Ivory and Sime, “Governance of
Bribery and Corruption: A survey of current
practice”, February 2002, http://
www.friendsis.com/uploadFiles/
Area%?200f%20Engagement%20-
%20Bribery%20%20Corruption%20%
20Report%20Feh%2002.pdf. 33% of com-
panies did not respond at al to the survey.
Bray, J., op. cit. 99.

Action Statement on Bribery and Officially
Supported Export Credits, OECD Working
Party on Export Credits and Credit Guaran-
tees, December 2000, www.oecd.org/EN/
about/0,,EN-about-355-10-no-no-no-
0,00.html. Prior to this and in response to
the OECD Convention on Combating Brib-
ery, the ECG had agreed since January 1998
to exchangeinformation by surveying mem-
bers' proceduresto combat bribery in export
credit transactions. This survey was updated
following the ECG’s Action Statement.
OECD Working Party on Export Credits
and Credit Guarantees, “Responses to the
2002 Survey on Measures Taken to Combat
Bribery in Officially Supported Export Cred-
its — As of 31 January 2003, 10 February
2003, www.oecd.org/pdf/M 00038000/
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M00038795.pdf. This survey is a working
document and is continually being updated.
For an excellent and detailed analysis of
the survey, see Drew, K., “Working Party
on Export Credits and Credit Guarantees.
Responses to the 2002 Survey on Mesas-
ures Taken to Combat Bribery in Officially
Supported Export Credits—As of 3 Octo-
ber 2003", UNICORN, forthcoming (De-
cember 2003).

The full list is: Italy, Japan (JBIC), Japan
(NEXI), Korea(KEIC), Poland, Slovak Re-
public, Switzerland, Turkey and the UK.
Thefull listis: Japan (JBIC), Korea (KEIC),
Korea (Eximbank), Poland, Slovak Repub-
lic, Switzerland, Turkey, UK and the US.
Belgium, Czech Republic, Denmark, Fin-
land, France, Italy, Japan (JBIC), Japan
(NEXI), Korea(KEIC), Korea (Eximbank),
Luxembourg, Mexico, New Zealand, Po-
land, Slovak Republic, Spain, Sweden,
Switzerland, Turkey, the UK and the US.
Australia, Belgium, Canada, Czech Repub-
lic, France, Greece, Korea (KEIC), Korea
(Eximbank), Luxembourg, Mexico, Po-
land, Slovak Republic, Spain, Switzerland,
Turkey and UK.

Austria, Belgium, Canada, Finland, Ger-
many, Korea (KEIC), Luxembourg, Poland,
Slovak Republic, Sweden, Switzerland and
Turkey.

Australiareported that it had sought clarifi-
cation from exporters on more than one oc-
casion when therewere “inconsistencies be-
tween declarations and payments’; France
withheld support for a specific transaction
due to suspicion of bribery; Germany re-
ported receiving afew allegationsand inves-
tigating them but found insufficient evidence
totakeany further measures; the UK notified
investigative authorities of one suspicion of
bribery; and the US notified investigative
authorities and sought recourse in one case
of sufficient evidence of bribery.

High Level Panel of the Trans-Atlantic En-
vironmental Dialogue, Brussels, May 2000,
quoted in “Export Credit Agencies Ex-
plained”, ECA-Watch, www.eca-watch.org.
Thisview isclearly reflected in astatement
by the Minister for Trade, Richard Caborn,
to the UK Parliament during a November
2000 House of Commons debate: “1 under-
stand and share the concern of business that
the ECGD’spolicy and processfor handling
sensitive cases should not get ahead of other
ECASs’ (Hansard, 2 November 2000, House
of Commons Debate, Column 267WH,
Export Credits Guarantee Department).
The Guardian, op. cit. 46.

“BAE accused of arms deal slush fund”,
The Guardian, 11 September 2003.

“The Guardian, op. cit. 46.

In 1998, the World Bank set up a sanctions
committeeto investigate cases of corruption
by companies involved in bidding for or
carrying out aWorld Bank-backed contract.
The Sanctions Committee meets regularly
to review investigations and to debar firms
found guilty. It also publishes acomprehen-
sivelist of debarred firms, “ TheWorld Bank
Listing of Ineligible Firms’. In December
2002, there were 78 companies on this list,
36 of them British. See http://
www.worldbank/org/html/opr/procure/
debarr.html.

The OECD Guidelines for Multinational
Enterprises are recommendations from gov-
ernments to multinational enterprises oper-
ating in or from OECD member countries,
plusArgentina, Brazil and Chile. They pro-
vide voluntary principles and standards for
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119.

120.

121.

122.
123.

124.

125.

126.

127.

128.

129.

130.
131.

responsi ble business conduct in avariety of
areas including employment and industrial
relations, human rights, environment, infor-
mation disclosure, competition, taxation, and
science and technology. See http://
www.oecd.org/document/58/
02340,en 2649 34839 2349370 1 1 1 100hml
Canada, Germany, Hungary (MEHIB), Hun-
gary (Eximbank), Italy, Japan (NEXI), Ko-
rea (KEIC), Korea (Eximbank), Mexico,
Poland and Sweden.

The six that do apply ceilings are: Canada
(10 per cent), Italy (5 per cent) New Zea-
land (decided case by case), Slovak Repub-
lic (judged according to standard practice
in particular markets), Spain (5 per cent)
and the US (determined according to
whether they represent regular feesfor serv-
ices provided).

See Note from NGOs to the Working Party
on Export Credits and Credit Guarantees
on “Best Practices to Deter and Combat
Bribery in Officially Supported Export Cred-
its,” 30 October 2003; and Wiehen, M.,
“Implementation of the ECG’s Action
Statement of December 2000 on Export
Credit Support: Comments on Best Prac-
tices Proposals’, presentation by Trans-
parency International to the ECG, 4 No-
vember 2003.

See Transparent Agents and Contracting En-
tities (TRACE), The TRACE Standard:
Doing Business with Intermediaries I nter-
nationally, 2002, pp.14-15; International
Chamber of Commerce, Fighting Bribery:
A Corporate Practices Manual, Chapter
Four: “The role of agents and sales repre-
sentatives’, undated.

Drew, K., op. cit. 105, p.18.

Austria, Czech Republic, Finland, Ger-
many, Italy, Netherlands, Slovak Repub-
lic, Spain and the UK.

Canada, France, Japan (JBIC), Japan
(NEXI), Korea(KEIC), Korea(Eximbank),
Mexico, Norway, Sweden, Switzerland,
Turkey and the US. The US response to
the survey is curious given that, under its
new mandate of June 2002, Ex-Im, is re-
quired to hold alist of and debar for three
years all companies that have violated the
1977 Foreign Corrupt PracticesAct or other
named legislation.

Australia, Belgium, Czech Republic,
France, Germany, Greece, Hungary
(MEHIB), Hungary (Eximbank), Italy, Ja-
pan (JBIC), Luxembourg, Netherlands,
Poland, Slovak Republic, Spain, Sweden,
and the UK.

Canada, France, Japan (NEXI), Korea
(KEIC), Korea (Eximbank), Mexico, Nor-
way, Switzerland, Turkey and the US.
OECD, “Convention on Combating Brib-
ery of Foreign Public Officialsin Interna-
tional Business Transactions’, Commen-
tarieson Article 3, para 24.

Revised Recommendation of the Council
on Combating Bribery in International Busi-
ness Transactions, Adopted by the Council
on 23 May 1997, article 1V, ii.
Commission of the European Communi-
ties, “Communication from the Commis-
sion to the Council, the European Parlia-
ment and the European Economic and So-
cial Committee on a Comprehensive EU
Policy Against Corruption”, Brussels, 28
May 2003, p.17.

Wiehen, M., op. cit. 120.

In December 2003, the latest such commit-
ment, the UN Convention Against Corrup-
tion, will besigned, cominginto effect once
it has been ratified by 30 countries.
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Thisbriefing was written by Dr Susan Hawley, aresearch consultant who has been working on issues
of corruption for several years with The Corner House. It is an edited extract of her report, Turning a
Blind Eye: Corruption and the UK Export Credits Guarantee Department, published in June 2003
by The Corner House, www.thecornerhouse.org.uk/www.thecornerhouse.org.uk/document/

correcgd.html and .pdf. Printed paper copies also available. Dr. Hawley is the author of Exporting
Corruption: Privatisation, Multinationals and Bribery, Corner House Briefing 19, June 2000,
www.thecornerhouse.org.uk/briefing/19bribe.html and .pdf.
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